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Rules  of  Procedure 
for  Local  School  Boards 

Bonnie  E.  Davis 


THESE  RULES  of  procedure  are  designed  for  use  by 
the  local  board  of  education.  Generally,  state  law  pre- 
scribes procedural  rules  in  some  detail  for  city  and 
county  governing  boards  but  not  for  other  governing 
boards,  including  boards  of  education.  These  rules 
are  intended  to  fill  that  gap.  Although  the  references 
in  the  comments  are  to  North  Carolina  statutory  law, 
these  rules  can  easily  be  adapted  for  use  by  boards  in 
other  states. 

Essentially  the  rules  are  a  modified  version  of  Robert  !s 
Rules  of  Order,  Revised  (hereinafter  referred  to  as 
RRO).  RRO  is  intended  to  guide  the  deliberations 
of  a  large  legislative  body;  consequently,  its  rules  are 
not  always  appropriate  for  a  school  board.  A  small 
board  can  afford  to  do  some  things  that  are  not  prac- 
tical for  a  large  body,  and  in  some  cases  the  procedure 
prescribed  by  RRO  is  unnecessarily  cumbersome. 
RRO  was  modified  with  these  principles  in  mind: 

1.  The  board  must  act  as  a  body. 

2.  The  board  should  proceed  in  the  most  efficient 
manner  possible. 

3.  The  board  must  act  by  at  least  a  majority  of  its 
members. 

4.  All  members  should  have  an  equal  opportunity  to 
participate  in  decision  making. 

5.  The  board's  action  should  result  from  a  decision 
on  the  merits  rather  than  a  manipulation  of  the 
procedural  rules. 

Any  procedural  rules  adopted  by  a  governing  board 
must  of  course  follow  any  requirements  specifically 

(continued  on  page  10) 


The  author  is  a  former  Institute  faculty  member  who  has  written  i 
tenswely  on  procedures  for  small  governing  boards 


Suspensions  and  Expulsion 
of  Handicapped  Students: 
The  Evolving  Case  Law- 


Karen  Sindelar 


WHEN  HANDICAPPED  CHILDREN  are  suspended, 
the  suspension  is  frequently  for  misbehavior  that  may 
be  associated  with  their  disabilities.  If  these  suspensions 
are  long,  the  consequences  may  be  severe,  for  children 
and  school  boards  alike. 

For  the  handicapped  child,  a  long-term  suspension 
usually  means  that  he  gets  no  educational  services  at 
all  —  or  at  best,  home-based  services  that  may  not 
meet  his  needs.  Handicapped  adolescents,  excluded 
from  school,  may  commit  criminal  offenses  and  enter 
the  juvenile  justice  system. 

Suspending  a  handicapped  child  may  also  create 
repercussions  for  the  school  board,  in  light  of  recent 
federal  decisions  on  the  issue.  These  decisions  clearly 
establish  that  a  school  system  may  not  use  its  normal 
disciplinary  procedures  to  exclude  a  handicapped 
child  except  for  short-term,  emergency  suspensions. ' 
The  cases  also  open  the  door  for  the  award  of  attor- 
ney's fees  and  perhaps  compensatory  damages.  This 
article  will  examine  these  decisions,  with  the  purpose 


The  author  is  attorney  for  the  North  Carolina  Governor's  Advocacy 
Council  for  Persons  with  Disabilities.  She  was  formerly  employed  by  the 
N.C.  Department  of  Public  Instruction  as  State  Review  Officer  for  P.L. 
94-142  appeals. 

1.  See  SI  v.  Turlington,  635  F.2d  342  (5th  Cir.  1981);  Victoria  L. 
v.  Turlington,  No.  80-67  Civ.  F.I.M.F.  (M.D.  Fla.  Nov.  17,  1980);  Doe 
v.  Koger.  480  F.  Supp.  225  (N.D.  Ind.  1979);  Sherry  v.  New  York  Educ. 
Dept..  479  F.  Supp.  1328  (W.D.N. Y.  1979);  Howard  S.  v.  Friendswood 
Indep.  School  Dist..  454  F.  Supp.  (S.D.  Tex.  1978);  Stuart  v.  Nappi,  443 
F.  Supp.  1235  (D.  Conn.  1978).  Compare  Mrs.  A.J.  v.  Special  School 
Dist.  No.  1,  478  F.  Supp.  418  (D.  Minn.  1979)  (child  not  yet  identified 
as  handicapped  and  suspension  was  short-term,  so  no  violation  of  federal 
law);  Southeast  Warren  Comm.  School  Dist.  v.  Dept.  of  Pub.  Instr.,  285 
N.W.2d  173  (Iowa  1979)  (handicapped  students  must  be  given  special 
protections  under  state  law). 
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of  giving  local  school  boards  guidance  in  drawing  up 
written  procedures  to  govern  the  suspension  and  ex- 
pulsion of  handicapped  students. 


To  an  education  in  the  least  restrictive  environ- 
ment, with  as  much  interaction  with  his  nonhan- 
dicapped  peers  as  possible.9 


Statutory  Framework 


Case  Law 


Two  federal  statutes  —  Section  504  of  the  Rehabil- 
itation Act  of  19732  and  P.  L.  94-142,  the  Education  for 
All  Handicapped  Children  Act3  —  require  that  handi- 
capped children  be  provided  a  free  appropriate  pub- 
lic education.  Section  504  provides  that  "no  otherwise 
qualified  handicapped  individual  ...  shall,  solely  by 
reason  of  his  handicap,  be  excluded  from  participa- 
tion in,  be  denied  the  benefits  of,  or  be  subjected  to  dis- 
crimination under  any  program  or  activity  receiving 
Federal  financial  assistance."  P.  L.  94-142  establishes  a 
federal  grant-in-aid  program  for  states  that  guarantee 
handicapped  children  an  appropriate  public  education. 

Neither  these  statutes  nor  the  regulations  that  im- 
plement them4  directly  address  whether,  or  how,  a 
handicapped  child  may  be  suspended  or  expelled. 
But  both  laws  and  their  corresponding  regulations 
create  certain  substantive  rights  and  procedural  safe- 
guards that  may  be  violated  when  a  handicapped 
child  is  excluded  from  school.  The  handicapped  child 
is  entitled  to  the  following: 

1 .  To  a  free  appropriate  public  education  that  is  indi- 
vidually designed  to  meet  his  needs;5 

2.  To  not  be  denied  benefits  or  discriminated  against 
because  of  his  handicap;6 

3.  To  have  any  change  in  placement,  including  ter- 
mination of  placement,  occur  only  through  speci- 
fied procedures;7 

4.  To  continue  in  his  current  educational  placement 
during  the  pendency  of  any  appeal;8 


2.  Education  for  All  Handicapped  Children  Act.  P.L.  94-142,  No- 
vember 29.  1975.  89  Stat.  773.  as  amended  by  P.L.  95-561.  Nov.  1. 
1978.  92  Stat.  2364  (currently  codified  at  20  U.S.C.  §§  1401  el  seq). 

3.  P.L.  93  112,  Title  V.  §  504,  Sept.  26,  1973,  87  Stat.  394,  as 
amended  by  P.L.  95-602.  Title  I  §  1 19,  Nov.  1978,  92  Stat.  2982  (cur 
rently  codified  at  29  U.S.C.  §  794  et  seq). 

4.  Regulations  implementing  P.L.  94-142,  formerly  at  45  C.F.R. 
Part  121a.  are  now  at  34  C.F.R.  Part  300.  Regulations  implementing 
Section  504.  formerly  at  45  C.F.R.  Part  84.  are  now  at  34  C.F.R.  Part 
104.  The  sections  were  recodified  because  of  the  creation  of  the  Depart- 
ment of  Education. 

5.  20  U.S.C.  §  1401  (16).  (18);  34  C.F.R.  §§  300.1,  300.4.  300.13. 
300.14;  34  C.F.R.  §  104.33  (b). 

6.  29  U.S.C.  §  794,  34  C.F.R.  §  104.4  (a)  and  (b). 

7.  20  U.S.C.  §  1415  (b)  (i)  (C)  (D);  34  C.F.R.  §  300.504(a).  (B)(1) 
(ii);  34  C.F.R.  §  104.36. 

8.  20  U.S.C.  §  1415  (e)  (3);  34  C.F.R.  §  300.513. 


Last  January  the  Fifth  Circuit  Court  of  Appeals  de- 
cided S-l  v.  Turlington,10  the  most  significant  case  in 
this  area  to  date.  The  plaintiffs  were  nine  mildly  re- 
tarded adolescent  males  who  challenged  their  long- 
term  suspensions  for  such  misconduct  as  making  ver- 
bal threats,  propositioning  female  students,  mastur- 
bating, using  obscene  language,  and  fighting.  The 
students  had  been  afforded  hearings  before  the  school 
board,  and  their  suspensions  were  legal  under  Florida 
state  law.  The  plaintiffs  argued  that  their  suspensions 
were  illegal  since  they  were  not  afforded  the  proce- 
dural protections  of  P.L.  94-142.  They  also  contended 
that  since  their  misconduct  was  related  to  their  handi- 
caps, they  were  being  excluded  from  school  because 
of  their  handicap,  in  violation  of  Section  504. 

The  defendants,  the  State  of  Florida  and  the  local 
school  district,  argued  that  neither  P.L.  94-142  nor 
Section  504  requires  a  dual  disciplinary  system  for 
handicapped  and  nonhandicapped  students  and  that 
any  student  can  lose  his  or  her  right  to  an  education 
for  engaging  in  prohibited  acts.  The  defendants  also 
maintained  that  there  was  no  relationship  between  the 
students'  handicap  (mild  retardation)  and  their  mis- 
behavior, since  all  of  them  could  understand  and  abide 
by  school  rules. 

The  federal  court  of  appeals  affirmed  the  district 
court's  issuance  of  a  preliminary  injunction  in  favor 
of  the  plaintiffs.  Specifically,  it  held  that  an  expulsion 
or  long-term  suspension  of  a  handicapped  student  is 
a  "change  in  placement"  under  applicable  federal 
laws.  Such  changes,  the  court  found,  can  be  made 
only  in  accordance  with  federally  prescribed  proce- 
dures. For  a  student  facing  long-term  suspensions, 
these  procedures  must  include  a  determination  by  a 
trained  and  knowledgeable  team  as  to  whether  his 
misconduct  is  related  to  his  handicap,  consideration 
by  the  district  placement  team  of  alternative  place- 
ments, notice  to  parents,  and  an  opportunity  to  ap- 
peal any  change  in  the  student's  assignment  to  an 
impartial  hearing  officer  rather  than  to  the  school 


9.  20  U.S.C.  §  1412  (5)  (B),  §  1414  (a)  (1)  (C)  (iv);  34  C.F.R.  §§ 
300.132,  300.227,  300.550-553;  and  34  C.F.R.  §  104.34  (a). 
10.  635  F.2d  342  (5th  Cir.  1981). 
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board.  The  court  ruled  that  if  the  above  procedures 
were  followed,  a  long-term  suspension  might,  in  some 
cases,  be  appropriate  for  a  handicapped  student. 
But  it  also  noted  that  the  complete  cessation  of  edu- 
cational services  would  be  illegal. 

Turlington  affirms  at  the  appellate  level  the  case 
law  that  has  developed  in  the  federal  district  courts 
over  several  years."  The  lower  courts,  like  the  Turling- 
ton court,  have  required  that  before  a  handicapped 
child  may  be  suspended  for  a  long  period,  a  specialized 
team  must  ascertain  whether  his  handicap  and  his  mis- 
conduct are  related.  If  there  is  a  relationship,  the  child 
may  not  be  suspended  without  educational  services, 
although  his  placement  may  be  changed.  It  is  still  an 
open  question,  however,  as  to  how  minimal  the  edu- 
cational services  offered  in  the  changed  placement 
may  be.  Before  any  change  of  placement,  the  parent 
must  be  given  notice  and  the  opportunity  for  impar- 
tial review.  If  the  parent  appeals,  the  child's  place- 
ment may  not  be  changed  while  the  administrative  or 
judicial  proceedings  are  pending  unless  either  the 
child  is  excluded  on  an  emergency  basis  as  dangerous 
or  the  parent  agrees  to  the  exclusion. 

The  case  law  summarized  above  represents  the  con- 
sensus reached  by  courts  in  contested  cases.  A  number 
of  cases  have  been  settled  by  consent  decree,  however, 
and  some  of  these  decrees  provide  even  more  stringent 
protections  for  the  handicapped  student.12 


Arguments  Raised  by  School  Districts 

It  is  useful  to  examine  the  arguments  raised  by  school 
districts  in  these  cases.  In  addition  to  the  unsuccessful 
defense  that  state  statutes  allow  handicapped  students 
to  be  disciplined  under  the  same  procedures  that  are 
used  for  nonhandicapped  students,  a  number  of  other 
arguments  have  been  raised  by  school  districts  and  re- 
jected by  the  courts. 

Insufficient  Resources 

A  frequent  argument  in  an  era  of  budgetary  re 
straint  is  that  the  school  system  lacks  the  resources  to 
serve  a  highly  disruptive  or  dangerous  student  appro- 
priately. This  issue  was  discussed  and  definitively  re- 


jected in  Mills  v.  Board  of  Education  of  the  District  of 
Columbia,™  an  early  case  that  established  the 
constitutional  right  of  handicapped  students  to  re- 
ceive a  public  education.  Several  of  the  plaintiffs  in 
Mills  had  been  excluded  from  school  as  "behavior 
problems."  In  language  that  is  now  famous,  the  Mills 
court  held: 

The...  failure  [of  defendants]  ...  to  include  and  retain 
these  children  in  the  public  school  system,  or  otherwise 
provide  them  with  publicly-supported  education,  and 
their  failure  to  afford  them  due  process  hearing  and 
periodical  review,  cannot  be  excused  by  the  claim  that 
there  are  insufficient  funds....  [T]he  District  of  Co- 
lumbia's interest  in  educating  the  excluded  children 
clearly  must  outweigh  its  interest  in  preserving  its  fi- 
nancial resources.  If  sufficient  funds  are  not  available 
to  finance  all  of  the  services  and  programs  that  are 
needed  and  desirable  in  the  system  then  the  available 
funds  must  be  expended  equitably  in  such  a  manner 
that  no  child  is  entirely  excluded  from  a  publicly  sup- 
ported education  consistent  with  his  needs  and  ability 
to  benefit  therefrom.  The  inadequacies  of  the  District 
of  Columbia  Public  School  System  whether  occasioned 
by  insufficient  funding  or  administrative  inefficiency, 
certainly  cannot  be  permitted  to  bear  more  heavily  on 
the  "exceptional"  or  handicapped  child  than  on  the 
normal  child.14 
The  argument  of  insufficient  resources  was  also 
raised  in  Sherry  v.  New  York  Education  Department.™ 
The  plaintiff  in  Sherry  was  a  blind,  deaf,  emotionally 
disturbed  girl   who  was  suspended  from   the  State 
School  for  the  Blind  because  her  self- abusive  behavior 
required  virtually  one-to-one  supervision.  The  court 
held  that  the  school  was  obligated  under  Section  504 
to  provide  an  appropriate  program,  which  should  in- 
clude sufficient  supervisory  staff  to  meet  the  child's 
needs. 

Dangerous  Behavior 

One  common  defense  is  that  dangerous  behavior  jus- 
tifies suspensions  without  resort  to  the  complex  proce- 
dures required  under  P.L.  94-142  and  Section  504. 

Although  both  P.L.  94-142  and  the  implementing 
federal  regulations  state  that  a  child's  placement  may 
not  be  changed  while  a  complaint  is  pending,16  a 
comment  in  the  regulations  notes  that  "while  the 
[child's]  placement  may  not  be  changed,  this  does  not 
preclude  the  agency  from  using  its  normal  procedures 
for  dealing  with  children  who  are  endangering  them- 
selves or  others."17  School  districts  have  urged  that  this 


II.   See  cases  cued  in  note  1.  supra 

12  P  I  *  Shedd.  No.  78-58  (D.  Conn.  Mar.  23,  1979)  (handicapped 
students  <  annol  be  removed  more  than  six  times  a  school  year,  unless  al- 
lowed in  the  child's  IEP);  Mattie  T.  v.  Holladay.  No.  DC.  75-31-S 
l\  I)  Miss  Feb.  2,  1979)  (restricted  suspensions  to  no  more  than  three 
ilavs  and  only  when  child  is  an  immediate  physical  threat;  repeated  re- 
movals prohibited);  Mills  v.  Board  of  Educ.  of  District  of  Columbia.  348 
r    Supp    866  (D  DC.   1972)  (suspension  limited  to  two  days) 


13.  348  F.  Supp.  866  (D.D.C.  1972). 

14.  Id    at  876. 

15.  479  F.  Supp.  1328  (W.D.N. Y.  1979). 

16.  20  U.S.C.  1415  (e)  (3):  34  C.F.R.  §  300.513. 

17.  Comment  to  34  C.F.R.  §  300.513. 
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language  implies  that  they  may  use  normal  disciplinary 
procedures  to  suspend  or  expel  dangerous  handicapped 
students. 

The  courts  have  accepted  this  reasoning  in  part 
Generally,  the  decisions  have  construed  the  above  Ian 
guage  to  mean  that  districts  may  use  their  normal  pro 
cedures  to  exclude  handicapped  children  for  shor 
periods.  Such  brief  exclusions,  the  courts  have  rea 
soned,  are  not  really  a  change  of  placement.18  Bu 
once  an  emergency  suspension  is  extended,  it  becomes 
a  "significant  change  in  [the  child's]  educational  situ- 
ation"19 that  is  clearly  a  change  in  placement  that 
warrants  re-evaluation,  consideration  of  alternatives 
by  a  placement  team,  and  notification  to  parents  of 
their  right  to  an  impartial  hearing. 

In  reaching  this  result,  the  courts  have  relied  on  a 
comment  that  appears  in  both  the  Section  504  and 
P.L.  94-142  regulations.  That  comment  says  that 
"where  a  handicapped  child  is  so  disruptive  in  a  reg- 
ular classroom  that  the  education  of  other  students  is 
significantly  impaired,  the  needs  of  the  handicapped 
child  cannot  be  met  in  that  environment.  Therefore, 
regular  placement  would  not  be  appropriate  to  his  or 
her  needs."20  This  language  and  the  regulations  pro- 
viding for  a  continuum  of  placements21  have  led  the 
courts  to  conclude  that  the  appropriate  response  to  a 
child's  dangerous  behavior  is  a  more  restrictive  edu- 
cational placement  and  not  long-term  suspension.22 

In  only  one  contested  case  has  a  school  district  used 
procedures  legal  under  federal  law  while  excluding  a 
handicapped  child  from  regular  school  services.  The 
results  of  that  case  indicate  that  the  federal  courts  will 
allow  local  officials  some  discretion  in  excluding  a 
dangerous  handicapped  child  if  proper  procedures 
are  followed  and  the  child  is  offered  an  effective  edu- 
cational alternative.  A  Florida  federal  district  court 
held  that  the  school  district  had  not  violated  federal 
law  in  transferring  a  dangerous  learning-disabled 
child  from  a  regular  school  to  a  facility  for  students 
with  behavioral  problems.23  The  district  had  sus- 
pended the  child  for  nine  days  on  an  emergency  basis 


18.  See,  e.g..  Sherry  v.  New  York  Educ.  Dept..  479  F.  Supp.  1328. 
1336-37  (W.D.N. Y.  1979);  Stuart  v.  Nappi.  443  F.  Supp.  1235.  1242-43 
(D.  Conn.  1978). 

19.  Sherry  v.  New  York  Educ.  Dept..  479  F.  Supp.  at  1337. 

20.  Comment  to  34  C.F.R.  §  104.34,  quoted  in  comment  to  34  C.F  R. 
§  300.552. 

21.  34  C.F.R.  §§  300.551,  300.552. 

22.  See,  e.g.,  S-l  v.  Turlington,  635  F.2d  at  348,  n.  9;  Sherry  v.  New 
York  Educ.  Dept..  479  F.  Supp.  at  1339:  Stuart  v.  Nappi.  443  F.  Supp. 
at  1242. 

23.  Victoria  L.  v.  District  School  Bd.,  No.  80-67.  Civ.  F.l.M.F.  (N.D. 
Fla.Nov.  17.  1980). 

Two  other  cases  also  have  upheld  a  district's  right  to  suspend  a  child 
without  regard  to  federal  regulations.  But  in  the  first,  Mrs.  A.J.  v.  Special 
School  Dist.  No.  1.  478  F.  Supp.  418  (D.  Minn.  1979).  the  child  had  not 


for  threatening  other  students  and  carrying  razor  i 
blades  and  knife  tips.  After  trying  unsuccessfully  to 
gain  parental  consent  for  the  transfer,  the  school 
system  requested  an  impartial  due  process  hearing 
and  won  at  the  local  and  state  levels.  The  court  ruled 
that  the  school  officials'  authority  to  maintain  disci- 
pline, which  is  explicitly  affirmed  in  the  comments 
to  the  P.L.  94-142  and  Section  504  regulations  dis- 
cussed above,  permitted  the  district  to  change  the 
student's  placement  even  though  her  appeal  to  the 
courts  was  still  pending.  Important  to  this  decision, 
however,  was  the  fact  that  the  plaintiff  had  been  given 
an  impartial  local  hearing  and  state  review  and  of- 
fered an  alternative  educational  placement. 

Relationship  Between 
Handicap  and  Misbehavior 

Section  504  prohibits  agencies  from  discriminating 
against  "otherwise  handicapped  individuals"  "solely" 
because  of  their  handicap.  Defendants  have  used  this 
language  of  Section  504  to  advance  two  closely  related 
legal  arguments:  (1)  that  children  with  behavioral  prob- 
lems are  not  "otherwise  qualified"  for  public  school 
attendance  because  of  their  offending  conduct,  and  (2) 
that  handicapped  students  who  are  suspended  are  not 
excluded  "solely"  because  of  their  handicap  but  in- 
stead because  of  their  behavior.  In  addition,  at  least 
one  school  district  has  argued  that  a  child's  handicap 
and  his  misbehavior  are  not  related,  and  thus  it  did  not 
violate  Section  504. 

Courts  have  rejected  these  arguments.  In  Turlington, 
the  school  district  cited  the  Supreme  Court's  decision 
in  Southeastern  Community  College  v.  Davis24  to  sup- 
port its  proposition  that  public  agencies  may  use  rea- 
sonable criteria  for  continuation  in  programs,  even 
though  those  criteria  may  exclude  certain  handicapped 
persons.  But  the  court  distinguished  Davis,  since  the 
program  in  that  case  involved  a  professional  graduate 
school.25  In  Sherry,  the  defendants  contended  that  it 
was  the  plaintiffs  self-abusive  behavior,  and  not  her 
handicap,  that  caused  her  suspension.  The  court  noted 
that  while  this  argument  was  appealing  on  its  face,  it 


been  identified  as  handicapped  and  the  suspension  was  short.  In  the        i 
second.  Southeast  Warren  Comm.  School  Dist.  v.  Department  of  Pub.         i 
Instr..285N.W.2d  173  (Iowa  1979).  federal  claims  were  apparently  not 
raised. 

24.  442U.S.  397  (1979)  (nursing  school  may  impose  physical  require- 
ments that  exclude  deaf  student  since  student  is  not  "otherwise  qualified" 
to  work  as  a  nurse  because  of  her  deafness). 

25.  635  F.2d  at  349-50.  Although  the  court  did  not  elaborate,  it  ap- 
parently recognized  the  difference  between  the  imposition  of  requirements 
by  a  graduate  school  that  relate  to  the  legitimate  demands  of  a  profession 
and  a  public  schools  imposition  of  behavioral  standards  that  would  ex- 
clude some  handicapped  students  from  the  public  education  to  which  all 
students  are  entitled. 
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could  not  be  relied  on  when,  under  Section  504,  the 
defendants  had  an  unfulfilled  obligation  to  provide 
the  plaintiff  with  an  appropriate  program.  The  court 
held  that  it  was  the  defendants'  inappropriate  pro- 
gram (the  failure  to  provide  one-to-one  supervision) 
and  not  the  plaintiffs  misbehavior  that  was  the  un- 
derlying cause  for  her  suspension. 

The  factual  contention  that  there  is  no  relationship 
between  the  offending  child's  handicap  and  her  behavior 
was  pushed  most  forcefully  in  Turlington.  Throughout 
the  case,  the  school  system,  relying  on  advice  from  its 
attorney,  maintained  that  the  plaintiffs  could  be  sus- 
pended in  view  of  the  fact  that  they  were  not  emotion- 
ally disturbed  and  could  distinguish  between  right 
and  wrong.  The  court  found  this  reasoning  unpersua- 
sive,  noting  that  the  generalization  that  only  emotion- 
ally disturbed  children  have  behavior  problems  con- 
travenes the  emphasis  in  P.L.  94-142  on  individual 
evaluation  and  programming.  It  also  pointed  out  that 
a  child's  misbehavior  may  be  related  to  his  handicap, 
even  though  he  knows  the  difference  between  right 
and  wrong. 

It  is  not  clear  whether  the  school  defendants  in  the 
other  cases  have  contested  this  issue.  Interestingly, 
except  for  Sherry,  most  of  the  cases  have  involved 
children  who  were  not  identified  as  emotionally  dis- 
turbed. In  two  cases,  Howard  S.  v.  Friendswood  In- 
dependent School  District26  and  Stuart  v.  Nappi,21 
the  plaintiffs  were  categorized  and  served  by  the  re- 
spective schools  as  learning  disabled  when  they  were 
suspended.  In  Doe  v.  Roger,2*  as  in  Turlington,  the 
plaintiff  was  mildly  retarded.  Since  these  cases  were 
decided  primarily  on  procedural  grounds  and  most 
were  argued  only  at  the  preliminary  injunction  stage, 
the  issue  concerning  the  relationship  between  handi- 
cap and  misbehavior  was  not  fully  litigated.  But  it 
appears  that  the  courts  will  not  accept  the  contention 
that  only  emotionally  disturbed  children  have  behav- 
ior problems  related  to  their  handicap. 

In  addition  to  accepting  the  argument  that  mal- 
adaptive behavior  may  be  associated  with  a  child's 
handicap,  the  courts  also  have  been  influenced  by 
evidence  that  a  school  system  has  ignored  a  child's 
behavior  problems  and  allowed  him  to  remain  in  an 
obviously  inappropriate  program.  For  example,  in 
both  Howard  S.  and  Stuart,  the  plaintiffs  had  had 
other  disciplinary  problems  and  had  frequently  been 
absent  from  school  before  their  suspensions.  In  both 
cases,  the  courts  noted  with  disapproval  that  the  school 
systems  had  not  followed  up  on  indications  that  the 
children's  programs  were  inappropriate. 


Other  Defenses 

The  courts  have  rejected  the  many  other  defenses 
that  have  been  raised  in  the  cases  discussed  above. 
The  Turlington  court  discussed  whether  the  plaintiffs 
had  waived  their  right  to  challenge  the  appropriate- 
ness of  their  programs  or  contest  the  validity  of  their 
suspensions  by  not  raising  these  issues  before  or  con- 
current with  the  suspension  proceedings.  It  rejected 
this  argument,  holding  that  it  is  the  school  district's 
burden  to  raise  these  issues  and  make  necessary  de- 
terminations concerning  the  relationship  between 
handicap  and  misbehavior  before  it  suspends  a  han- 
dicapped child.29 

A  common  defense  is  that  plaintiffs  have  not  ex- 
hausted their  administrative  remedies  and  have  not 
filed  a  complaint  with  the  Office  of  Civil  Rights 
(OCR),  which  enforces  Section  504.  But  the  courts 
have  held  that  plaintiffs  are  not  required  to  use  pro- 
cedures that  cannot  give  the  relief  they  seek.30  The 
OCR  complaint  procedures  do  not  compensate  indi- 
vidual students  whose  rights  have  been  violated,  and 
state  and  local  procedures  generally  do  not  provide 
for  a  challenge  to  suspension  procedures  that  are 
legal  under  state  law  but  violate  federal  law. 

It  has  also  been  argued  that  the  plaintiffs'  claims 
are  moot,  since  the  children  were  offered  school  pro- 
grams after  litigation  began  and  thus  were  no  longer 
out  of  school.  In  rejecting  this  defense,  the  courts 
have  observed  that  the  plaintiffs  continue  to  be  "at 
risk''  of  suspension  and  future  suspensions  could  be 
accomplished  under  the  same  illegal  procedures.31 


Critical  Issues  Remaining 

The  defendants  in  most  of  the  cases  discussed  above 
clearly  violated  federal  statutory  regulations.  It  is  not 
surprising,  then,  that  the  primary  focus  in  these  de- 
cisions has  been  on  the  procedural  safeguards  that 
school  districts  must  observe  when  excluding  the 
handicapped  child  from  school.  Unfortunately,  the 
cases  offer  only  minimal  guidance  on  a  number  of 
important  issues.  For  example,  they  have  not  defined 
the  functions  of  the  district's  evaluation  committee 
and  placement  committee.  Only  one  decision  has  ex- 
amined whether  home-based  services,  which  are  fre- 
quently offered  to  suspended  children,  can  be  an 
appropriate  long-term  placement  for  the  disruptive 
handicapped  child.  Two  other  unresolved  issues  are 


26.  454  F.  Supp.  634  (S.D     lex    1978). 

27.  443  F.  Supp.  1235  (D.  Conn.  1978). 

28.  480  F.  Supp.  225  (N.D.  Ind.  1979). 


29     635  F.2d  ai  348-49. 

30.  See,  e.g.,   Doe  v.  Roger,  480  F.  Supp.  225.  227-28  (N.D.  Ind. 
1979);  Sherry  v.  New  York  Educ.  Dept..  479  F.  Supp.  at  1334. 

31.  See,  e.g.,  Sherry  v.  New  York  Educ.  Dept..  479  F.  Supp.  at  1335 
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how  long  an  emergency  suspension  for  dangerous 
behavior  can  last  before  it  becomes  a  "change  in 
placement"  and  whether  numerous  short-term  sus- 
pensions may  be  imposed  on  the  same  student.  Finally, 
the  cases  have  not  addressed  the  extent  of  a  district's 
responsibility  to  the  student  whose  misbehavior  and 
handicap  are  definitely  unrelated  or  who  has  not 
been  conclusively  identified  as  handicapped.  The 
rest  of  this  article  will  examine  these  issues. 

Handicap  and  Misbehavior: 

The  Need  for  Independent  Evaluation 

In  requiring  that  a  handicapped  child  facing  long- 
term  exclusion  be  re-evaluated  to  determine  the  re- 
lationship between  his  handicap  and  his  misconduct, 
the  courts  have  cited  the  federal  regulations  that  de- 
scribe both  the  multi-disciplinary  evaluation  team  and 
the  placement  team  without  elaborating  on  the  role 
that  each  team  should  play  in  making  this  decision.32 

To  identify  and  place  a  child  in  a  special  education 
program,  the  evaluation  team,  which  typically  includes 
a  psychologist  and  a  teacher,  conducts  a  multi-disci- 
plinary examination  and  makes  recommendations  to 
the  placement  team  concerning  the  child's  handicap 
and  his  needs.33  The  placement  team,  which  generally 
represents  the  district  administration,  then  decides 
whether  the  child  should  be  identified  as  handicapped 
and  recommends  a  placement  in  a  specific  program.34 
P.L.  94-142  assumes  that  committee  decision-making 
and  adherence  to  correct  procedures  will  yield  an  ap- 
propriate program  for  the  handicapped  child.  In  fact, 
however,  in  hard  cases  concerning  high-cost  children, 
the  typical  placement  team  recommends  only  what  the 
system  can  definitely  afford  and  rejects  recommenda- 
tions by  evaluators. 

Similarly,  the  placement  team  can  overrule  the 
evaluation  team  in  determining  the  relationship  be- 
tween a  child's  handicap  and  his  misbehavior.  Logic 
suggests  that  the  evaluation  team  should  make  this 
determination  alone,  since  presumably  it  has  the 
greater  expertise  in  judging  behavior.  The  placement 
team  should  decide  only  what  more  restrictive  alter- 
native placement  should  be  offered,  if  any. 

Regardless  of  how  the  responsibilities  of  the  two 
teams  are  defined,  the  handicapped  child  cannot  be 
assured  of  a  fair  determination  as  long  as  the  critical 
decisions  are  made  by  professionals  employed  by  the 
system.  Therefore  his  surest  safeguard  will  probably 
be  an  independent  evaluation.  School  systems  must 


give  parents  notice  of  their  right  to  a  free,  indepen-  ' 
dent  evaluation  before  the  placement  of  their  handi- 
capped child  is  changed;35  this  requirement  would 
also  apply  to  the  handicapped  child  who  is  suspended 
for  a  significant  period.  By  exercising  this  right,  par- 
ents of  the  child  facing  long-term  suspension  can  best 
counter  the  results  of  any  bad-faith  decisions  made 
by  school  personnel. 

Home-Based  Services  and 
Least  Restrictive  Environment 

Another  issue  that  will  probably  arise  in  future  liti- 
gation is  whether  districts  may  legally  offer  home-based 
services  as  an  appropriate  long-term  educational  place- 
ment for  the  disruptive  handicapped  child.  Only  one 
case  has  squarely  addressed  this  issue.  In  Stuart  v. 
Nappi36  the  school  district  tried  to  suspend  indefinitely 
a  learning-disabled  teenager  with  a  record  of  absences 
and  minor  disciplinary  infractions  for  her  involvement 
in  a  schoolwide  disturbance.  Under  Connecticut  law, 
the  student,  if  suspended,  would  have  received  home- 
based  services  and  would  have  been  eligible  for  a  pri- 
vate placement.  The  court  enjoined  the  suspension, 
noting  that  private  placement  was  extremely  unlikely 
and  that  restricting  the  student's  educational  options 
to  home-based  services  violated  the  "least  restrictive 
environment"  mandate  of  RL.  94-142.37 

Other  courts  have  often  cited  the  carefully  reasoned 
decision  in  Stuart.  But  Turlington  raises  some  ques- 
tions about  the  correctness  of  the  Stuart  result.  The 
Turlington  court  observed  that  a  school  district  could, 
under  certain  circumstances,  suspend  a  child  if  it 
followed  appropriate  procedures  and  continued  to  offer 
some  educational  services.  The  court  did  not  define 
how  minimal  these  services  could  be  or  address  the 
principle  of  "least  restrictive  environment."  It  can  be 
argued,  then,  that  Turlington  opens  the  door  for  place- 
ment committees  to  recommend  suspension  in  conjunc- 
tion with  home-based  services.  However,  such  a  place- 
ment might  withstand  court  challenge  only  if  all  less 
restrictive  alternatives  —  such  as  one-to-one  supervi- 
sion, self-contained  placement,  placement  in  a  special 
day  school,  and  a  residential  program  —  have  been  tried 
and  have  failed. 

Emergency  Suspensions  and 
Frequent  Short-Term  Suspensions 

The  decisions  have  clearly  upheld  school  officials' 
authority  to  invoke  an  immediate  short-term  suspen- 


32.  See,  e.g.S-l  v.  Turlington.  No.  78-1 
June  15,  1979). 

33.  34  C.F.R.  §  300.532 

34.  34  C.F.R.  §  300.533 


,  Civ  CAWPB(S.D  Fla 


35.  34  C.F.R.  §§  300.503-505. 

36.  443  F.  Supp.  1235  (D.  Conn.  1978). 

37.  20  U.S.C.§§  1412  (5)(B).  1414  (a)(l)(C)(iv):  34C.F.R.  §  300.550. 


sion  as  an  emergency  measure  to  deal  with  a  dangerous 
handicapped  student.  Unfortunately,  they  have  not 
clearly  defined  how  long  that  suspension  may  last. 
Two  issues  are  important  here.  First,  how  long  may 
school  administrators  suspend  the  handicapped  child 
without  involving  the  evaluation  and  placement  teams? 
Second,  assuming  that  they  are  involved,  how  long 
may  the  emergency  suspension  continue? 

The  cases  generally  have  involved  long-term  removal. 
As  a  result,  the  courts  have  easily  concluded  that  the 
exclusions  were  actually  changes  in  placement  that  could 
be  made  only  by  the  appropriate  committees  rather 
than  by  the  school  officials.  Significantly,  in  the  one 
case  in  which  the  district  set  a  definite  time  limit  (15 
days)  on  a  suspension,  the  court  concluded  that  no 
change  in  placement  had  occurred  and  adherence  to 
federal  procedures  was  unnecessary.38 

A  school  district  could  use  state  statutes  as  a  guide 
to  determine  how  long  school  officials  may  suspend  a 
handicapped  student  without  involving  the  special 
education  committees.  Most  suspension  statutes  that 
conform  with  Goss  v.  Lopez39  require  more  formal 
due  process  protections  when  the  suspension  exceeds 
ten  days.40  The  same  period  could  be  used  to  define 
when  P.L.  94-142  procedures  should  replace  local  and 
state  disciplinary  procedures  for  handicapped  stu- 
dents. For  example,  a  district  may  assume  that  an  emer- 
gency suspension  of  a  handicapped  student  that  exceeds 
ten  days  may  be  made  only  on  recommendation  of  the 
evaluation  and  placement  teams  rather  than  by  the 
principal  and  the  superintendent. 

Assuming  that  the  evaluation  and  placement  teams 
are  properly  involved,  how  long  may  a  suspension  with 
at  best  minimal  services  be  continued  pending  loca- 
tion of  a  more  permanent  appropriate  placement? 
This  is  a  critical  issue,  considering  how  undeveloped 
the  services  for  emotionally  disturbed  and  behaviorally 
disordered  children  are  in  most  states.  Take,  for  ex- 
ample, the  case  of  a  child  in  a  self-contained  class  for 
emotionally  disturbed  children  who  becomes  too  dan- 
gerous to  contain.  The  principal  suspends  him  tempo- 
rarily. The  evaluation  team  determines  that  the  child's 
handicap  and  his  misbehavior  are  related  and  recom- 
mends a  residential  placement.  The  placement  team 
concurs,  though  it  specifically  recommends  a  placement 
at  a  state  hospital.  May  the  child  be  excluded  as  a  dan- 
ger for  months  (or  years)  while  he  waits  for  a  space  in 
the  state  hospital? 
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The  court  in  Doe  v.  Roger  held  that  a  "disruptive 
handicapped  student  may  be  suspended  only  until 
the  school  is  able  to  place  the  student  in  the  appro- 
priate, more  restrictive  environment."41  A  court  rul- 
ing on  the  legality  of  a  long  emergency  suspension 
would  probably  examine  the  specific  factual  context 
of  each  case  and  the  school  system's  good-faith  efforts 
in  finding  and  funding  educational  alternatives  for 
the  disruptive  child.42  In  the  above  case,  the  system 
would  probably  need  to  look  for  private  and  public 
placements  or  possibly  provide  one-to-one  supervision 
from  a  trained  teacher  or  aide. 

Another  "gray"  area  is  whether  frequent  short-term 
suspensions  constitute  a  constructive  change  in  place- 
ment. School  administrators,  trying  to  avoid  the  legal 
repercussions  of  long-term  suspensions,  may  choose 
to  use  numerous  short-term  suspensions  to  effectively 
exclude  the  handicapped  child.  However,  numerous 
or  prolonged  absences  and  frequent  disciplinary  in- 
fractions put  a  school  on  notice  that  a  child's  place- 
ment or  program  needs  modification.43  A  school  sys- 
tem may  actually  be  clearly  demonstrating  the  inap- 
propriateness  of  the  program  it  offers  a  given  child  if 
it  suspends  that  child  too  frequently.  Also,  numerous 
short-term  suspensions  probably  constitute  an  exclu- 
sion or  denial  of  benefits  under  Section  504. 

Misbehavior  Unrelated 

to  Handicap  /  Unidentified  Handicaps 

Few  cases  have  directly  discussed  whether  school 
systems  are  obliged  to  serve  misbehaving  handicapped 
students  whose  conduct  is  unrelated  to  their  handi- 
cap. In  Doe  v.  Roger  the  court  clearly  stated  that 
school  systems  did  not  have  to  serve  such  children. 
In  other  cases,  this  result  is  merely  implied  by  the  fact 
that  the  courts  have  stressed  the  need  for  an  evalua- 
tion to  determine  the  relationship  between  handicap 
and  misbehavior.  Obviously,  such  an  evaluation  would 
be  irrelevant  if  schools  were  obligated  to  serve  all  dis- 
ruptive handicapped  students.  Only  one  case  has 
seemingly  held  that  a  handicapped  student  may  not  be 
suspended  at  all,  and  it  appears  that  in  that  case  the 


38.  Mrs    A.J.  v.  Special  School  Dist.  No.  1.  478  F.  Supp.  418.  432.  n. 
13  (D.  Minn.  1979). 

39.  419  U.S.  565  (1975). 

40.  See,  e.g.,  N.C.  Gen.  Stat.  §  115-147  (c)  (Supp.  1979)  (students 
an-  entitled  to  appeal  suspensions  exceeding  10  days  to  the  school  board). 


41.  480  F.  Supp.  at  228-29. 

42.  See,  e.g.,  Harris  v.  Campbell.  472  F.  Supp.  51  (ED.  Va.  1979). 
Harris  is  not  a  suspension  case.  Rather,  it  concerned  the  alleged  failure  of 
a  school  district  to  provide  an  education  to  an  emotionally  disturbed  child. 
The  court  dismissed  the  action  for  plaintiffs  failure  to  exhaust  administra 
tive  remedies.  Key  to  the  dismissal  were  defendant's  efforts  to  place  the  child, 
including  guarantee  of  a  private  tuition  gTant.  placement  in  a  private  pro- 
gram from  which  he  was  expelled,  attempts  to  place  him  in  three  other 
private  programs,  and  offer  of  home-bound  services  while  the  student  was 
out  of  school. 

43.  See,  e.g.,  Howard  S.  v.  Friendswood  Indep.  Sch.  Dist.  454  F.  Supp. 
at  636.  638;  Stuart  v.  Nappi.  443  F.  Supp.  at  1241. 
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issue  was  not  fully  addressed.44  Thus  the  trend  in  the 
opinions  suggests  that  when  a  child's  misbehavior  and 
handicap  are  not  related,  the  placement  team  may 
recommend  suspension  or  expulsion  without  services, 
if  allowed  under  state  law.  Even  in  these  cases,  how- 
ever, the  suspension  is  a  change  in  placement,  and 
parents  must  be  given  notice  and  the  right  to  an  im- 
partial special  education  hearing.  Notice  of  the  sus- 
pension must  include  notice  of  the  parent's  right  to  ask 
for  a  free  independent  evaluation.  This  is  especially  im- 
portant since  the  primary  issue  at  the  impartial  hear- 
ing, if  requested,  would  be  the  evaluation  team's  con- 
clusion that  the  child's  handicap  and  his  misbehavior 
were  unrelated. 

Only  one  case  has  addressed  whether  a  child  who 
is  being  evaluated  but  is  not  yet  identified  as  handi- 
capped is  entitled  to  the  procedural  protections  of 
federal  law  before  being  suspended.  In  that  case,  the 
court  found  that  it  would  be  counter  to  federal  law 
to  treat  a  child  as  handicapped  before  the  identifica- 
tion process  was  complete.  It  therefore  held  that  the 
school  district  could  follow  its  normal  procedures  in 
suspending  the  student.45  Significantly,  the  suspen- 
sion was  for  the  relatively  short  period  of  fifteen  days. 
A  different  result  might  occur  if  a  district  tried  to 
exclude  a  potentially  handicapped  child  for  a  longer 
period,  especially  if  the  district  had  been  negligent 
in  following  up  on  previous  referrals  and  identifying 
the  child.  Also,  when  a  child  who  is  being  evaluated 
is  suspended,  the  evaluation  process  should  continue. 
If  he  is  identified  as  handicapped  and  his  handicap 
and  misconduct  are  related,  he  should  be  reinstated 
and  admitted  to  an  appropriate  school  program. 


months  of  educational  and  treatment  services  at  an 
expensive  private  treatment  facility.  The  child,  who 
had  been  identified  and  served  as  learning  disabled 
through  junior  high  school,  had  not  received  special 
help  since  he  entered  senior  high  school.  His  behavior 
problems,  primarily  truancy  and  wandering  the  halls, 
increased  but  were  treated  as  discipline  problems  by 
the  school.  The  child's  parents  had  him  hospitalized, 
and  the  school  dropped  him  from  its  rolls  without 
notice  or  an  opportunity  for  a  hearing  and  denied  the 
parents'  request  for  a  due  process  hearing.  The  court 
found  violations  of  Section  504  and  P.L.  94-142  and 
ordered  the  district  to  pay  the  costs  of  the  child's  ed- 
ucation from  the  time  he  was  constructively  expelled 
to  the  time  it  offered  a  due  process  hearing.  The  court 
also  warned  school  officials  that  they  could  be  indi- 
vidually liable  under  Section  1 983  of  the  Civil  Rights 
Act  of  1871. 

As  this  case  shows,  both  school  boards  and  admin- 
istrators are  potentially  liable  if  they  follow  illegal 
procedures  in  excluding  a  handicapped  child  from 
school.46  The  recent  Supreme  Court  decision  in  Maine 
v.  Thiboutot*7  has  confirmed  that  plaintiffs  can  sue 
not  only  under  P.L.  94-142  but  also  under  42  U.S.C. 
§  1983.48  Since  the  Supreme  Court  has  limited  recov- 
ery in  cases  involving  procedural  violations  to  actual 
damages,49  compensatory  education  would  appear 
to  be  the  likely  remedy  for  injured  plaintiffs.  But  in 
cases  in  which  the  suspended  student  has  been  placed 
in  an  alternative  setting  at  parental  expense,  the 
plaintiff  might  recover  the  costs  of  the  alternative 
services. 


Liability  —  Money  Damages 
and  Attorney  Fees 

Most  cases  on  the  suspension  of  handicapped  chil- 
dren have  been  decided  by  preliminary  injunction, 
with  the  immediate  relief  requested  being  reinstate- 
ment in  the  school  program.  Consequently,  the  ques- 
tion of  monetary  liability  for  denial  of  educational 
services  has  not  been  litigated.  However,  in  Howard  S. 
the  court  ordered  the  school  district  to  pay  for  six 


44.  Stuart  v.  Nappi.  443  F.  Supp.  at  1241.  The  court  did  not  require  that 
the  relationship  between  the  child's  handicap  and  his  misbehavior  be  de- 
termined, and  thus  the  decision  implies  that  no  handicapped  student  may 
be  suspended  for  a  long  period.  But  the  court  discussed  the  inappropriate- 
ness  of  the  program  offered  plaintiff  and  apparently  assumed  that  a  rela- 
tionship might  exist. 

45.  Mrs.'  A.  J.  v.  Special  School  Dist.  No.  1.  478  F  Supp  418  (D. 
Minn.  1979). 


46.  See  generally.  Smith.  School  Board  Liability  for  Violations  of  Fed- 
eral Rights,   12  School  Law  Bill.  1  (Jan.  1981). 

47.  48  U.S.L.W.  4859  (U.S.  1980). 

48.  Section  1983  actions  likely  will  be  used  more  frequently  in  the  fu 
ture  because  the  courts  are  split  on  whether  there  is  a  direct  cause  of 
action  for  damages  under  either  PL  94  142  or  Section  504.  See  Meiner 
v.  Missouri.  498  F.  Supp.  944  (ED.  Mo.  1980)  (no  private  cause  of  action 
for  damages  under  either  statute);  Loughran  v.  Flanders.  470  F.  Supp. 
110(D.  Conn.  1979)  (no  private  cause  of  action  for  damages  under  P.L. 
94-142).  Contra,  Boxall  v.  Sequoia  Union  High  School  Dist.,  464  F.  Supp. 
1104  (N.D.  Cal.  1979)  (cause  of  action  for  damages  implied  under  P.L. 
94  142  although  not  under  Section  504). 

It  may  be  that  a  private  cause  of  action  will  be  more  readily  implied 
when  there  are  clear  procedural  violations  and  actual  monetary  dam- 
ages rather  than  merely  substantive  questions  as  to  the  appropriateness 
of  the  education  a  child  has  received.  In  Boxall  the  defendants  had  not 
established  a  program  in  a  timely  manner  in  accord  with  evaluators' 
recommendations  and  had  initially  not  afforded  plaintiff  the  right  to  a 
hearing.  Plaintiffs  parents,  as  a  result,  paid  for  one-to-one  tutoring  for 
two  years.  In  Loughran  and  Meiner  there  apparently  were  no  procedural 
violations,  nor  had  the  parents  paid  for  private  services.  Rather,  the 
damages  alleged  were  for  the  harm  the  children  had  allegedly  suffered 
as  a  result  of  the  inappropriateness  of  their  programs. 

49.  Careyv.  Piphus.  435  U.S.  247  (1978)  (in  absence  of  proof  of  actual 
injury,  public  school  students  who  brought  Section  1983  action  for  illegal 
suspension  were  entitled  to  nominal  damages  only). 
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In  all  likelihood,  winning  plaintiffs  would  be 
awarded  attorney  fees.  Section  504  clearly  authorizes 
attorney  fees  for  prevailing  parties,50  although  P. L. 
94-142  is  silent  on  this  issue.  However,  since  attorney 
fees  are  recoverable  in  a  Section  1983  suit,  the  pre- 
ferred route  for  a  plaintiff  in  an  illegal-suspension 
case  is  an  action  under  Section  1983  for  violation  of 
procedural  rights  guaranteed  under  P.L.  94-142.  In 
a  recent  federal  case  from  North  Carolina,  attorney 
fees  were  granted  through  use  of  Section  1983  in  this 
manner.51 


Conclusion 

Court  decisions  have  severely  constricted  the  possible 
use  of  long-term  suspension  or  expulsion  as  a  means 
of  removing  the  handicapped  child  with  problem  be- 
haviors from  the  school  environment.  Although  state 
law  may  permit  school  administrators  to  use  regular 
disciplinary  procedures  to  suspend  a  handicapped 
child,  the  federal  decisions  are  clear  in  their  message 
that  Section  504  and  P.L.  94-142  supersede  state  law. 
In  light  of  the  decisional  law  in  the  area,  school  boards 
and  administrators  have  notice  of  their  legal  responsi- 
bilities. Thus  both  face  possible  monetary  liability 
under  Section  1983,  P.L.  94-142,  and  Section  504  if 
they  follow  improper  procedures  in  suspending  a 
handicapped  child.  In  addition,  attorney  fees  may  be 
available  to  prevailing  plaintiffs. 

I  recommend  that  rather  than  resorting  to  suspen- 
sions to  remove  the  handicapped  child,  school  systems 


50.  29  U.S.C.  §  794a. 

51.  Hymesv.  Harnett  County  Board  of  Education,  No.  79171.  Civ. 
5  (E.D.N. C.  July  1 1 .  1981 )  (attorney  fees  awarded  in  Section  1 983  action 
enforcing  P.L.  94-142  right  in  a  case  in  which  a  child,  who  required 
mucus  suctioning,  had  heen  excluded  front  school  without  prior  notice 
or  hearing) 


develop  programs  that  will  allow  the  continued  edu 
cation  of  a  disruptive  handicapped  child  while  still 
insuring  the  safety  of  the  general  school  population. 
One  of  the  few  cases  successfully  defended  by  a  school 
district  illustrates  that  a  district's  actions  in  excluding 
a  handicapped  child  from  regular  school  services  will 
be  viewed  more  sympathetically  if  the  district  is  offering 
the  student  a  meaningful  educational  alternative.  In- 
school  suspension,  hands-on  vocational  education, 
cooperative  programs  with  local  mental  health  agen- 
cies, combination  work/extended-day  school  programs, 
and  multi-district  classes  for  children  with  low-inci- 
dence handicaps  or  unique  needs  are  a  few  devices  being 
successfully  used  by  some  school  systems. 

Districts  must  also  move  to  conform  their  suspen- 
sion procedures  to  federal  law.  After  a  number  of 
years  of  operation,  district  evaluation  and  placement 
teams  have  established  regularized  procedures  for 
evaluating  children,  making  initial  placements,  and 
changing  placements.  Principals  need  to  be  aware 
that  discipline  problems  are  often  special  education 
problems.  Routine  referrals  of  handicapped  children 
with  frequent  discipline  problems  to  the  special  edu- 
cation coordinator  or  director  will  offer  greater  as- 
surance that  federal  procedures  are  being  followed  in 
cases  in  which  educational  services  must  be  changed. 

Revised  suspension  procedures  for  handicapped 
children  should  insure,  at  a  minimum,  the  following: 
a  multi-disciplinary  re-evaluation  of  any  handicapped 
child  facing  long-term  suspension;  determination  of 
the  relationship  between  handicap  and  misbehavior; 
recommendation  by  the  district  placement  team  of 
appropriate  alternative  placements;  notice  to  parents 
and  opportunity  for  a  hearing  before  a  trained,  impar- 
tial hearing  officer  if  long-term  suspension  or  any 
change  in  placement  is  recommended;  and  mainte- 
nance of  current  placement  for  the  handicapped  child 
who  contests  a  long-term  suspension  or  change  in  place- 
ment, unless  the  child  is  dangerous  or  threatens  others. 
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Rules  of  Procedure 

(continued  from  page  1) 

prescribed  by  law  for  that  board;  but  so  long  as  that 
is  done  and  the  board  adheres  to  the  general  princi- 
ples just  listed,  it  has  a  free  hand  in  designing  its  own 
method  of  procedure.  Most  of  these  rules  are  merely 
suggested  procedures,  and  the  board  should  feel  free 
to  change  them  to  suit  local  needs  and  customs.  For 
example,  one  rule  eliminates  the  requirement  of  a 
second  to  a  motion  if  the  board  has  fewer  than  seven 
members.  The  board  may  or  may  not  adopt  that  rule. 
Optional  alternatives  appear  in  brackets  in  the  rules 
below.  Whatever  the  rules  adopted,  the  board  should 
follow  them  consistently. 

While  these  rules  refer  to  an  open-meetings  law, 
they  make  no  specific  provisions  concerning  it.  This 
is  a  deliberate  omission,  because  the  law  will  vary 
from  state  to  state  and  over  time.  In  adapting  these 
rules,  care  should  be  taken  to  tailor  them  to  the  open- 
meetings  law  (if  any)  of  the  state  where  they  are  to 
be  used. 

1.  Regular  Meetings.  The  board  shall  hold  a 
regular  meeting  on  the  ( )  of  each  month,  ex- 
cept that  if  the  regular  meeting  day  falls  on  a  legal 
holiday,  the  meeting  shall  be  held  on  the  next  busi- 
ness day.  The  meeting  shall  be  held  at  ( )  and 

shall  begin  at  ( ). 

Comment:  State  statutes  require  most  school 
boards  to  meet  at  regular  intervals.  G.S.  115-28 
requires  North  Carolina  school  boards  to  meet  at 
least  on  the  first  Monday  in  each  quarter  and  au- 
thorizes them  to  have  regular  monthly  meetings. 

2.  Special  Meetings.  The  chairman  or  superin- 
tendent [a  majority  of  the  members]  may  call  a  spe- 
cial meeting  at  any  time  by  giving  actual  notice  of 
the  time  and  place  of  the  meeting  and  the  subjects 
to  be  considered  to  each  board  member  at  least  six 
hours  before  the  meeting.  If  reasonable  efforts  to  give 
each  member  actual  notice  do  not  succeed,  written 
notice  shall  be  left  at  the  member's  home.  Only  those 
items  of  business  contained  in  the  notice  may  be 
transacted  at  the  meeting  unless  all  members  are 
present. 

Comment:  In  North  Carolina,  G.S.  115-28 
states  that  special  meetings  may  be  called  by 
either  the  board  chairman  or  the  superinten- 
dent. If  your  statute  does  not  specify  who  can 
convene  a  special  meeting,  the  words  in  brackets 
should  replace  the  word  superintendent.  In 
general  this  rule  provides  a  less  formal  notice 
procedure  than  that  usually  required  for  county 
or  city  governing  boards.  Under  it,  notice  by 


telephone  is  sufficient.  But  care  must  be  taken 
so  that  every  member  has  an  adequate  oppor- 
tunity to  attend  the  meeting.  A  board's  actions 
may  be  subject  to  challenge  if  a  special  meeting 
is  deliberately  called  to  preclude  participation 
by  one  member.  What  constitutes  reasonable 
efforts  will  vary  with  the  circumstances;  if  a  gen- 
uine emergency  exists,  something  less  than  six 
hours'  notice  may  be  all  that  can  be  reasonably 
expected.  Of  course,  the  board  must  comply 
with  any  notice  requirements  specifically  im- 
posed by  law  and  with  whatever  notice  the 
open-meetings  law  requires  of  it. 

3.  Organizational  Meeting.  [Once  a  year]  the 
board  shall  hold  an  organizational  meeting.  New 
board  members  shall  take  the  oath  of  office  as  the 
first  order  of  business.  As  the  second  order  of  busi- 
ness, the  board  shall  elect  a  chairman  and  a  vice- 
chairman  from  its  membership. 

Comment:  At  some  point  the  board  must  se- 
lect a  presiding  officer.  An  antiquated  North 
Carolina  statute,  G.S.  115-26,  requires  county 
school  boards  to  organize  at  the  first  board  meet- 
ing in  April.  The  new  election  procedures  prob- 
ably make  this  statute  dead-letter  law.  North 
Carolina  school  boards  that  are  elected  should 
organize  in  December  as  soon  as  the  newly  elected 
board  members  have  been  sworn  in.  The  chair- 
man, even  if  he  has  not  been  re-elected,  should 
serve  until  the  new  chairman  is  selected. 

If  new  board  members  are  appointed  or 
elected  once  a  year  and  the  chairman's  term  of 
office  is  one  year,  swearing  in  the  new  members 
and  selecting  the  chairman  can  be  accomplished 
in  one  organizational  meeting.  If  the  two  events 
do  not  coincide,  new  members  should  be  sworn 
in  at  the  first  meeting  following  the  effective 
date  of  their  appointment  or  election  unless  a 
statute,  like  G.S.  115-22,  specifies  a  different 
time.  If  an  oath  of  office  is  required,  the  one 
set  forth  in  Article  VI  of  the  North  Carolina 
Constitution  (see  also  G.S.  11-6  and  -7)  should  be 
used. 

4.  Agenda.  The  secretary  to  the  board  shall  pre- 
pare the  agenda  for  the  meeting.  A  request  to  have 
an  item  of  business  placed  on  the  agenda  must  be  re- 
ceived at  least  two  working  days  before  the  meeting. 
Any  board  member  may,  by  a  timely  request,  have  an 
item  placed  on  the  agenda. 

The  agenda  shall  include,  for  each  item  of  business 
placed  on  it,  as  much  background  information  on  the 
subject  as  is  available  and  feasible  to  reproduce.  Each 
board  member  shall  receive  a  copy  of  the  agenda,  and 
it  shall  be  available  for  public  inspection  and/or  dis- 
tribution when  it  is  distributed  to  the  council  mem- 
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bers.  At  the  meeting  the  board  may,  by  majority  vote, 
add  an  item  that  is  not  on  the  agenda. 


participation  of  nonmembers,  such  as  adminis- 
trative officials,  may  be  considered  first. 


Comment:  Because  of  the  increased  volume 
and  complexity  of  the  matters  they  must  con- 
sider, most  school  boards  use  an  agenda.  Some 
boards  use  an  agenda  only  to  organize  the  ma- 
terial they  must  consider  and  to  give  themselves 
an  opportunity  to  study  the  issues  before  they 
meet.  These  boards  generally  allow  last-minute 
additions  to  the  agenda  by  general  consent. 
This  rule  takes  that  approach.  Other  boards 
use  their  agenda  to  try  to  control  the  length  of 
their  meetings.  Often  a  board  that  uses  its 
agenda  for  this  purpose  will  hold  an  agenda 
meeting  (that  is,  a  briefing  session  concerning 
items  on  the  agenda)  or  a  work  session  before  the 
regular  meeting  to  ask  questions  and  thoroughly 
explore  the  proposals  that  must  be  voted  on  at 
the  regular  meeting.  Generally  these  boards  do 
not  allow  late  additions  to  the  agenda  except  in 
an  emergency. 

The  secretary  to  the  board  may  find  it  con- 
venient to  maintain  a  mailing  list  of  interested 
parties  who  wish  to  receive  a  copy  of  the  agenda 
regularly. 

5.  Public  Address  to  the  Board.  Any  individual 
or  group  who  wishes  to  address  the  board  shall  ask 
the  secretary  to  place  its  name  on  the  agenda.  How- 
ever, the  board  shall  determine  at  the  meeting  whether 
it  will  hear  the  individual  or  group. 

Comment:  The  board  may  decide  as  a  matter 
of  general  policy  to  set  aside  part  of  each  meet- 
ing for  citizens  to  address  the  board.  This  rule 
allows  any  individual  or  group  to  appear  on  the 
agenda  but  permits  the  board  to  decide  whether 
there  is  time  to  hear  its  comments. 

6.  Order  of  Business.  Items  shall  be  placed  on 
the  agenda  according  to  the  order  of  business.  The 
order  of  business  for  each  regular  meeting  shall  be  as 
follows: 

a.  Approval  of  the  minutes, 

b.  Discussion/adjustment  of  agenda. 

c.  Public  hearing, 

d.  Administrative  reports, 

e.  Committee  reports, 

f.  Unfinished  business, 

g.  New  business, 

h.  Informal  discussion  and  public  comment. 
However,  by  general  consent  of  the  board,  items  may 
be  considered  out  of  order. 

Comment:  As  a  matter  of  courtesy  and  by 
general  consent,  those  items  that  require  the 


7.  Presiding  Officer.  The  chairman  shall  preside 
at  board  meetings.  To  address  the  board,  a  member 
must  be  recognized  by  the  chairman.  The  chairman 
shall  have  the  following  powers: 

a.  To  rule  motions  in  or  out  of  order,  including  the 
right  to  rule  out  of  order  any  motions  patently  of- 
fered for  obstructive  or  dilatory  purposes; 

b.  To  determine  whether  a  speaker  has  gone  beyond 
reasonable  standards  of  courtesy  in  his  remarks  and 
to  entertain  and  rule  on  objections  from  other  mem- 
bers on  this  ground; 

c .  To  entertain  and  answer  questions  of  parliamentary 
law  or  procedure; 

d.  To  call  a  brief  recess  at  any  time; 

e.  To  adjourn  in  an  emergency. 

Comment:  The  procedural  powers  given  to 
the  presiding  officer  in  this  rule  are  intended  to 
replace  the  question  of  order  and  appeal  in 
RRO.  This  rule  increases  the  presiding  officer's 
authority  in  that  his  decisions  regarding  decorum 
in  debate  and  rules  of  parliamentary  procedure 
are  final  and  cannot  be  appealed  to  the  member- 
ship. Also,  whereas  in  RRO  a  recess  can  be  taken 
only  on  a  motion  and  vote  by  the  members,  this 
rule  gives  the  chairman  the  concurrent  authority 
to  call  a  recess  when  necessary  to  "clear  the  air'' 
and  thus  reduce  friction  among  the  members. 

8.  Presiding  Officer  When  the  Chairman  Is  in 
Active  Debate.  The  chairman  shall  preside  at  board 
meetings  unless  he  becomes  actively  engaged  in  de- 
bate on  a  particular  proposal,  in  which  case  he  may 
designate  another  board  member  to  preside  over  the 
debate.  The  chairman  shall  resume  the  duty  to  pre- 
side as  soon  as  action  on  the  matter  is  concluded. 

Comment:  Good  leadership  depends,  to  a 
certain  extent,  on  not  taking  sides  during  de- 
bate. On  a  small  board  this  may  not  always  be 
feasible  or  desirable;  yet  an  unfair  advantage 
accrues  to  the  side  whose  advocate  controls  ac- 
cess to  the  floor.  This  rule  is  designed  to  ensure 
evenhanded  treatment  to  both  sides  during  a 
heated  debate.  Ordinarily  the  chairman  should 
ask  the  vice-chairman  to  preside  in  this  situa- 
tion, but  if  that  person  is  also  engaged  in  the 
debate,  the  chairman  should  feel  free  to  call  on 
someone  else  in  order  to  achieve  the  purpose  of 
this  rule. 

9.  Action  by  the  Board.  The  board  shall  pro- 
ceed by  motion.  Anyone,  including  the  chairman, 
may  make  a  motion. 
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Comment:  Traditionally,  if  the  chairman 
wishes  to  have  a  motion  made,  instead  of  mak- 
ing it  himself,  he  states,  "The  Chair  will  enter- 
tain a  motion  that...."  This  rule  does  not  pre- 
vent such  a  practice;  it  merely  makes  clear  that 
being  chairman  does  not  prevent  one  from  mak- 
ing a  motion.  The  board  may  want  to  follow  the 
procedure  set  forth  in  Rule  8  if  the  chairman's 
motion  is  a  controversial  one. 


10.  Second  Not  Required.  A  motion  need  not  be 
seconded. 

Comment:  The  philosophy  underlying  the 
requirement  of  a  second  is  that  if  a  proposal  is 
not  supported  by  at  least  two  members,  it  is  not 
worth  the  time  required  to  consider  the  matter. 
This  concept  is  not  applicable  to  a  small  board 
whose  consideration  of  a  proposal  that  initially 
has  the  support  of  only  one  member  would  not 
seriously  impair  efficient  use  of  the  board's  time. 
If  the  board  has  seven  or  more  members,  the 
requirement  of  a  second  may  be  desirable. 

11.  One  Motion  at  a  Time.  A  member  may  make 
only  one  motion  at  a  time. 

Comment:  None. 

12.  Substantive  Motion.  A  substantive  motion  is  out 
of  order  while  another  substantive  motion  is  pending. 

Comment:  This  rule  sets  forth  the  basic  prin- 
ciple of  parliamentary  procedure  that  distinct 
issues  will  be  considered  and  dealt  with  one  at  a 
time,  and  a  new  proposal  may  not  be  put  forth 
until  action  on  the  preceding  one  has  been  con- 
cluded. 

RRO  does  not  specifically  refer  to  substantive 
motions;  instead  it  uses  such  adjectives  as  "main" 
or  "principal."  The  words  "substantive  motion" 
are  used  here  to  underscore  the  distinction  be- 
tween it  and  the  various  procedural  motions 
listed  in  Rule  15.  Basically,  a  substantive  motion 
is  any  motion  other  than  the  procedural  motions 
listed  in  Rule  15.  The  possible  subject  matter 
of  a  substantive  motion  is  coextensive  with  the 
board's  legal  powers,  duties,  and  responsibilities. 
Indeed,  in  view  of  the  fact  that  Rule  9  provides 
that  the  board  shall  proceed  by  motion,  the 
substantive  motion  is  the  board's  exclusive  mode 
of  action.  The  procedural  motions  detailed  in 
the  succeeding  rules  set  forth  the  board's  various 
options  in  disposing  of  substantive  motions. 

13.  Adoption  by  Majority  Vote.   A  motion  shall 
be  adopted  by  a  majority  of  the  votes  cast,  a  quorum 


being  present,  unless  otherwise  required  by  these  rules     ( 
or  the  laws  of  [North  Carolina]. 

Comment:   None. 

14.  Debate.  The  chairman  shall  state  the  motion 
and  then  open  the  floor  to  debate  on  it.  The  chairman 
shall  preside  over  the  debate  according  to  the  follow- 
ing general  principles: 

a.  The  introducer  (the  member  who  makes  the  mo- 
tion) is  entitled  to  speak  first; 

b.  A  member  who  has  not  spoken  on  the  issue  shall  be 
recognized  before  someone  who  has  already  spoken; 

c.  To  the  extent  possible,  the  debate  shall  alternate 
between  opponents  and  proponents  of  the  measure. 

Comment:   None. 

15.  Procedural  Motions.  In  addition  to  substan- 
tive proposals,  the  following  procedural  motions  and 
no  others  shall  be  in  order.  Unless  otherwise  noted, 
each  motion  is  debatable,  may  be  amended,  and  re- 
quires a  majority  vote  for  adoption. 

Comment:  This  rule  is  a  substantial  depar- 
ture from  RRO.  Each  procedural  motion  in 
RRO  was  reviewed  to  determine  whether  it  was 
appropriate  for  use  by  a  local  school  board;  sub- 
stantial modifications  and  deletions  were  the 
result.  The  following  enumeration  of  procedural 
motions  is  exhaustive;  if  a  procedural  option  is 
not  on  the  list,  it  is  not  available. 

In  order  of  priority  (if  applicable),  the  procedural 
motions  are  as  follows: 

Comment:  While  a  substantive  motion  is  out 
of  order  if  another  substantive  motion  is  pend- 
ing, under  both  RRO  and  these  rules  several 
procedural  motions  may  be  entertained  in  suc- 
cession without  necessarily  disposing  of  the  im- 
mediately pending  one.  The  order  of  priority 
establishes  which  procedural  motion  may  be  made 
and  considered  while  another  one  is  pending. 


Procedural  Motions 

(1)  To  Adjourn.  The  motion  to  adjourn  may 
be  made  only  when  action  on  a  pending  matter  con- 
cludes; it  may  not  interrupt  deliberation  of  a  pend- 
ing matter. 

Comment:   This  motion  differs  from  the  RRO 
motion  in  several  respects.  According  to  RRO, 
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it  is  not  debatable  or  amendable  and  can  be 
made  at  any  time,  thus  interrupting  substantive 
deliberations. 

Because  the  number  of  members  is  small  and 
procedures  to  limit  debate  are  available,  this 
rule  allows  debate  and  amendment  of  the  motion 
to  adjourn  but  allows  the  motion  to  adjourn  only 
when  action  on  a  pending  matter  concludes. 

The  motion  to  defer  consideration  or  to  post- 
pone to  a  certain  time  or  day  may  be  used  first 
if  the  board  wants  to  adjourn  before  completing 
final  action  on  the  matter. 


(5)  To  Divide  a  Complex  Motion  and  Consider 
It  by  Paragraph. 

Comment:  This  motion  is  the  same  as  the 
motion  to  divide  a  question  and  consider  it  by 
paragraph  in  RRO  except  that  it  is  debatable. 

(6)  To  Defer  Consideration.  A  consideration  of 
a  substantive  motion  that  has  been  deferred  expires 
[  1 00]  days  thereafter  unless  a  motion  to  revive  consid- 
eration is  adopted. 


(2)  To  Take  a  Recess. 

Comment:  RRO  does  not  allow  debate  on 
this  motion,  but  because  the  number  of  mem- 
bers is  small  and  procedures  to  limit  debate  are 
available,  this  rule  allows  debate  on  the  motion. 
As  in  RRO,  the  motion  is  in  order  at  any  time. 
Under  these  rules,  the  board  also  has  the  power 
to  call  a  brief  recess. 

(3)  Call  to  Follow  the  Agenda.  The  motion 
must  be  made  at  the  first  reasonable  opportunity  or 
it  is  waived. 

Comment:  This  motion  is  patterned  after 
the  call  for  the  orders  of  the  day  in  RRO.  It  dif- 
fers in  that  it  may  be  debated  and  must  be  made 
as  soon  as  an  item  of  business  that  deviates  from 
the  agenda  is  proposed  or  the  right  to  insist  upon 
following  the  agenda  is  waived  for  that  item. 

(4)  To  Suspend  the  Rules.  For  adoption,  the 
motion  requires  a  vote  equal  to  the  number  required 
for  a  quorum. 


Comment:  This  motion  is  the  same  as  RRO's 
motion  of  the  same  name  except  that  it  is  de- 
batable and  amendable  and  the  number  of 
necessary  votes  is  a  quorum,  rather  than  two 
thirds.  This  means  that  if  a  board  has  five  mem 
bers,  three  members  (the  number  required  fo 
a  quorum)  must  vote  for  the  motion;  if  onb 
three  members  are  present  at  a  particular  meet 
ing,  all  three  must  vote  for  the  motion  in  orde 
to  adopt  it.  It  is  in  order  when  the  board  wishe 
to  do  something  that  it  may  legally  do  but  can 
not  accomplish  without  violating  its  own  rules 

The  procedure  will  pose  some  problems  on  a 
three-member  board,  because  the  rule  can  be 
manipulated  so  as  to  prevent  one  member  from 
participating  in  the  board's  deliberations.  Fre- 
quent use  of  the  motion  to  prevent  one  member 
from  presenting  his  proposals  to  the  board  or 
from  speaking  on  an  issue  before  the  board  is  of 
doubtful  legality.  A  three-member  board  may 
decide  to  require  a  unanimous  vote. 


Comment:  This  motion  replaces  the  motion 
to  lay  on  the  table  in  RRO  and  was  renamed  to 
avoid  confusion.  It  allows  the  board  temporarily 
to  defer  consideration  of  a  proposal.  It  differs 
from  the  RRO  motion  in  that  it  may  be  debated 
and  amended.  It  also  differs  from  RRO  in  that 
a  motion  that  has  been  deferred  dies  if  it  is  not 
taken  up  by  the  board  (via  a  motion  to  revive 
consideration)  within  [100]  days  of  the  vote  to 
defer  consideration,  whereas  in  RRO  a  motion 
that  has  been  laid  on  the  table  dies  at  the  end 
of  the  session  in  which  it  was  introduced.  One 
hundred  days  is  merely  a  suggested  period  of 
time. 

(7)  Call  of  the  Previous  Question.  The  motion  is 
not  in  order  until  there  have  been  at  least  [20]  minutes 
of  debate,  and  every  member  has  had  an  opportunity 
to  speak. 

Comment:  This  motion  differs  from  the  mo- 
tion of  the  same  name  in  RRO.  The  RRO  mo- 
tion is  always  in  order,  is  not  debatable  or  amend- 
able, and  requires  a  two-thirds  vote  for  adoption. 
Thus  it  may  be  used  to  compel  an  immediate 
vote  on  a  proposal  without  any  debate  on  the 
issue.  Such  a  device  may  be  necessary  to  pre- 
serve efficiency  in  a  large  assembly.  However, 
because  there  are  so  few  members,  a  minimum 
period  of  debate  on  every  proposal  that  comes 
before  the  board  of  education  strikes  a  better 
balance  between  efficiency  and  effective  repre- 
sentation by  all  board  members.  Since  every 
member  will  have  an  opportunity  to  speak,  the 
debate  may  be  ended  by  a  majority  vote. 

(8)  To  Postpone  to  a  Certain  Time  or  Day. 

Comment:  This  motion  allows  the  board  to 
defer  consideration  to  a  specified  time  or  day 
and  is  appropriate  when  more  information  is 
needed  or  the  deliberations  are  likely  to  be 
lengthy. 

(9)  To  Refer  to  a  Committee.  [Sixty]  days  after 
a  motion  has  been  referred  to  a  committee,  the  in- 


14     School  Law  Bulletin 


troducer  may  compel  consideration  of  the  measure 
by  the  entire  board,  regardless  of  whether  the  com- 
mittee has  reported  the  matter  back  to  the  board. 

Comment:  This  motion  is  the  same  as  RRO's 
motion  of  the  same  name  except  that  the  intro- 
ducer's right  to  compel  consideration  by  the  full 
board  after  a  specified  period  of  time  prevents 
its  use  as  a  mechanism  to  defeat  a  proposal  by 
referring  it  to  a  committee  that  is  willing  to  sit 
on  it.  If  the  board  does  not  use  committees,  this 
rule  is  unnecessary. 


(10)  To  Amend.  An  amendment  to  a  motion 
must  be  pertinent  to  the  subject  matter  of  the  mo- 
tion, but  it  may  achieve  the  opposite  of  the  motion's 
intent.  The  motion  may  be  amended  and  an  amend- 
ment may  be  amended,  but  no  further  amendments 
may  be  made. 

Comment:  This  motion  is  identical  to  the 
motion  of  the  same  name  in  RRO. 


(11)  To  Revive  Consideration.  The  motion  is  in 
order  any  time  for  [100]  days  after  a  vote  to  defer 
consideration.  A  substantive  motion  whose  consider- 
ation has  been  deferred  expires  [100]  days  thereafter 
unless  a  motion  to  revive  consideration  is  adopted. 

Comment:  This  motion  replaces  the  motion 
to  take  up  from  the  table  in  RRO  and  was  re- 
named to  avoid  confusion.  This  motion  may  be 
debated  and  amended,  whereas  the  motion  in 
RRO  may  not.  If  the  motion  to  revive  consider- 
ation does  not  succeed  within  [100]  days  of  the 
date  on  which  consideration  was  deferred,  the 
substantive  motion  expires.  The  subject  matter 
of  the  motion  may  be  brought  forward  again 
by  a  new  motion. 

(12)  To  Reconsider.  The  motion  must  be  made 
by  a  member  who  voted  with  the  prevailing  side.  It  must 
be  made  at  the  same  meeting  as  the  vote  was  taken.  It 
may  not  interrupt  deliberation  on  a  pending  matter  but 
is  in  order  at  any  time  before  actual  adjournment. 


Comment:  This  motion  is  in  order  only  for 
those  measures  adopted  by  the  board  that  may 
legally  be  repealed  or  rescinded;  it  is  not  intended 
to  suggest  that  the  board  may  unilaterally  rescind 
a  binding  contract. 

(14)  To  Ratify. 

Comment:  This  motion  appears  in  RRO  on 
the  principle  that  an  assembly  may  later  ratify 
that  which  it  could  have  authorized.  To  the  ex- 
tent the  board  may  legally  do  so,  the  option  is 
retained  by  these  rules. 

(15)  To  Prevent  Reconsideration  for  [Six] 
Months.  The  motion  is  in  order  immediately  follow- 
ing the  defeat  of  a  substantive  motion  and  at  no  other 
time.  For  adoption  the  motion  must  receive  a  vote 
equal  to  the  number  required  for  a  quorum.  It  is 
valid  for  six  months  or  until  a  new  board  member  is 
appointed,  whichever  occurs  first. 

Comment:  This  is  a  clincher  motion  to  pre- 
vent the  same  motion  from  being  continually 
introduced  when  the  subject  has  been  thoroughly 
considered.  RRO  contains  no  comparable  mo- 
tion, although  the  objection  to  considering  a 
question  accomplishes  much  the  same  purpose. 
Because  this  motion  curtails  a  member's  right 
to  bring  a  matter  before  the  board,  a  vote  equal 
to  a  quorum  is  required  to  adopt  it.  As  with 
every  other  motion,  a  clincher  motion  may  be, 
in  effect,  dissolved  by  a  motion  to  suspend  the 
rules.  Six  months  is  merely  a  suggested  period 
of  time;  however,  in  order  to  give  a  new  board 
a  clean  slate,  the  motion  should  not  be  effective 
beyond  the  terms  of  the  current  members. 


16.  Renewal  of  Motion.  A  motion  that  is  defeated 
may  be  renewed  at  any  subsequent  meeting  unless  a 
motion  to  prevent  reconsideration  has  been  adopted. 

Comment:  None. 

17.  Withdrawal  of  Motion.  A  motion  may  be 
withdrawn  by  the  introducer  at  any  time  before  a  vote. 


Comment:  According  to  RRO,  the  motion 
may  be  made  at  the  same  meeting  as  the  vote 
was  taken  or  on  the  next  legal  day,  and  it  may 
interrupt  deliberation  on  another  matter.  To 
avoid  placing  a  measure  in  limbo,  the  availabil- 
ity of  the  motion  has  been  restricted  to  the  same 
meeting  as  the  original  vote. 

(13)   To  Rescind  or  Repeal. 


Comment:  RRO  provides  that  once  a  motion 
has  been  stated  by  the  chair  for  debate,  it  may 
not  be  withdrawn  without  the  assembly's  con- 
sent. Such  a  procedure  is  unnecessary  for  a  small 
board. 

18.  Duty  to  Vote.  Every  member  must  vote  un- 
less excused  by  the  remaining  members.  A  member 
who  wishes  to  be  excused  from  voting  shall  so  inform 
the  chairman,  who  shall  take  a  vote  of  the  remaining 


members  present.  No  member  shall  be  excused  from 
voting  except  on  matters  involving  his  own  financial 
interest  or  official  conduct.  In  all  other  cases,  a  fail- 
ure to  vote  by  a  member  who  is  physically  present  or 
has  withdrawn  without  being  excused  by  a  majority 
vote  of  the  remaining  members  present  shall  be  re- 
corded as  an  affirmative  vote. 

Comment:  A  board  member  who  refuses  to 
vote  without  a  legal  excuse  avoids  his  responsi- 
bility to  make  the  decisions  he  was  elected  or 
appointed  to  make.  Therefore,  this  rule  takes 
the  position  that  a  member  must  vote,  and  it 
counts  his  vote  as  affirmative  if  he  attempts  to 
abstain.  Note  that  it  is  impossible  not  to  count 
the  effect  of  an  abstention:  Without  this  rule, 
if  a  member  does  not  vote  for  a  proposal,  in  ef- 
fect he  votes  against  it.  North  Carolina  law  on 
this  point  is  simply  not  clear  (except  for  mem- 
bers of  a  city  governing  board),  but  the  position 
of  this  rule  is  supported  by  the  law  of  most  states. 


19.  Executive  Sessions.  The  board  may  hold  ex- 
ecutive sessions  as  provided  by  law.  The  board  shall 
commence  an  executive  session  by  a  majority  vote  to 
do  so  and  end  it  in  the  same  manner. 

Comment:  No  attempt  is  made  here  to  set 
forth  the  particulars  of  compliance  with  the 
open-meetings  law,  G.S.  143-318.9  et  seq. 

Minutes  should  be  kept  of  all  executive  ses- 
sions. If  no  action  is  taken  in  executive  session, 
the  minutes  should  simply  state  that  the  meeting 
was  held  and  a  particular  topic  was  discussed. 


20.  Quorum.  A  majority  of  the  actual  member- 
ship of  the  board,  excluding  vacant  seats,  shall  con- 
stitute a  quorum.  A  member  who  has  withdrawn  from 
a  meeting  without  being  excused  by  majority  vote  of 
the  remaining  members  present  shall  be  counted  as 
present  for  purposes  of  determining  whether  a  quo- 
rum is  present. 

Comment:   None. 


21.  Public  Hearings.  Public  hearings  required 
by  law  or  deemed  advisable  by  the  board  shall  be  or- 
ganized by  a  special  order,  which  is  adopted  by  a 
majority  vote,  that  sets  forth  the  subject,  date,  place, 
and  time  of  the  hearing  as  well  as  any  rules  regarding 
the  length  of  time  of  each  speaker,  etc.  At  the  ap- 

,  pointed  time,  the  chairman  or  his  designee  shall  call 
the  hearing  to  order  and  then  preside  over  it.  When 

i  the  allotted  time  expires  or  when  no  one  wishes  to 
speak  who  has  not  already  done  so,  the  chairman  or 
his  designee  shall  declare  the  hearing  ended. 
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Comment:   None. 

22.  Minutes.  Minutes  shall  be  kept  of  all  board 
meetings. 

Comment:   None. 

23.  Appointments.  The  board  shall  use  the  fol- 
lowing procedure  to  make  appointments  to  various 
subordinate  boards  and  offices:  The  chairman  shall 
open  the  floor  to  nominations.  At  this  time  the  names 
of  possible  appointees  shall  be  put  forward  by  the 
members  and  debated.  When  the  debate  ends,  the 
chairman  shall  call  the  roll  of  the  members,  and  each 
member  shall  cast  his  vote.  The  votes  shall  not  be 
tallied  until  all  members  have  voted. 

Option  A .  The  nominee(s)  who  receive(s)  the  high- 
est number  of  votes  shall  be  appointed. 

Option  B.  The  voting  shall  continue  until  one  nom- 
inee receives  a  majority  of  the  votes  cast,  whereupon 
he  shall  be  appointed. 

*  *  * 

Option  A.  If  more  than  one  appointee  is  to  be  se- 
lected, each  member  shall  have  as  many  votes  as  there 
are  positions  to  be  filled.  A  member  must  cast  all  of 
his  votes  and  cast  them  for  different  nominees. 

Option  B.  If  more  than  one  appointee  is  to  be  se- 
lected, each  member  shall  have  as  many  votes  as  there 
are  positions  to  be  filled.  A  member  need  not  cast  all 
of  his  votes. 

Comment:  The  options  presented  above  de- 
tail the  various  methods  that  may  be  used  to 
make  appointments.  Some  school  boards  use 
an  appointment  committee.  The  committee  re- 
ceives nominations  from  other  board  members, 
reviews  the  nominees'  qualifications,  and  re- 
ports its  recommendations  to  the  full  board. 

24.  Reference  to  Robert's  Rules  of  Order.  To  the 

extent  not  provided  for  in  these  rules  and  to  the  extent 
that  the  reference  does  not  conflict  with  the  spirit  of 
these  rules,  the  board  shall  refer  to  Robert's  Rules  of 
Order,  Revised,  for  unresolved  procedural  questions. 

Comment:  RRO  was  designed  to  govern  a 
large  legislative  assembly,  and  many  of  its  pro- 
visions may  be  inappropriate  for  small  boards. 
Nevertheless,  it  is  the  best  source  of  parliamen- 
tary procedure;  care  should  simply  be  taken  to 
adjust  RRO  to  meet  the  needs  of  a  small  govern- 
ing board. 
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Recent  Court  Decisions 


MASS   STUDENT   SEARCHES   WITH    DOGS. 

Doev.  Renfrow,  cert,  denied,  49  L.W.  3880  (U.S.  Sup. 
Ct.  May  26,  1981). 

The  United  States  Supreme  Court  denied  certiorari 
to  the  Seventh  Circuit  decision  [631  F.2d  91  (7th  Cir. 
1980)]  upholding  the  "dragnet"  dog  search  in  the 
public  schools  of  Highland,  Indiana.  The  search, 
conducted  in  the  junior  and  senior  high  schools,  in- 
volved police  dog  teams  that  walked  up  the  aisles  of 
each  classroom  while  students  sat  in  their  seats  with 
purses  and  handbags  on  their  desk  tops.  [For  full 
facts,  see  11  School  Law  Bulletin,  10  (Jan.  1980).] 
The  federal  district  court  upheld  the  validity  of  the 
general  inspection,  the  use  of  dogs,  and  the  pocket 
search  but  found  the  strip  search  to  be  unlawful. 
With  respect  to  the  general  inspection,  the  court 
held  that  disruption  of  the  normal  routine  and  the 
presence  of  police  officials  and  dogs  in  the  school  were 
reasonable  and  did  not  constitute  a  search  for  purposes 
of  the  Fourth  Amendment.  The  Court  of  Appeals  af- 
firmed, and  the  Supreme  Court  has  now  denied  review. 
Justice  Brennan  wrote  a  stinging  dissent,  saying  that 
this  decision  represents  an  exception  to  the  Court's  long- 
expressed  abhorrence  of  "unfocused,  generalized 
information-seeking  searches." 


The  case  involved  the  payment  by  the  employer 
county  of  substantially  lower  wages  to  female  guards 
in  the  female  section  of  the  county  jail  than  it  paid  to 
male  guards  in  the  male  section  of  the  jail.  Lower 
courts  had  found  that  the  jobs  were  not  "equal" 
did  not  involve  "equal  skill,  effort,  and  responsibility" 
because  the  female  guards  each  guarded  fewer  pri- 
soners than  did  the  male  guards  and  performed  "less- 
valuable  clerical  duties."  Under  prevailing  interpreta- 
tions of  Title  VII,  which  incorporate  these  require- 
ments from  the  Equal  Pay  Act,  such  a  finding  would 
have  foreclosed  a  Title  VII  action.  In  this  case,  by 
contrast,  the  Court  noted  that  in  a  prior  evaluation, 
the  county  determined  that  female  guards  should  be 
paid  95  per  cent  as  much  as  male  guards  but  in  fact 
paid  them  only  70  per  cent  as  much.  Thus,  the  Court 
said,  re-emphasizing  the  narrowness  of  its  decision 
and  avoiding  direct  endorsement  of  the  comparable- 
worth  approach,  "respondents'  suit  does  not  require  a 
Court  to  make  its  own  subjective  assessment  of  the 
value  of  the  male  and  female  guard  jobs,  or  to  attempt 
by  statistical  technique  or  other  method  to  quantify 
the  effect  of  sex  discrimination  on  the  wage  rates." 
—  Robert  P.  Joyce 


COMPARABLE  WORTH:  A  CONCEPT  THAT 
IS  STILL  ALIVE.  County  of  Washington  v.  Gunther, 
49  L.W.  4623  (U.S.  Sup.  Court,  June  8,  1981). 

The  U.S.  Supreme  Court  held  for  the  first  time  that 
plaintiffs  who  claim  discrimination  in  pay  on  the  basis 
of  sex  may  pursue  their  claims  under  Title  VII  of  the 
Civil  Rights  Act  of  1964  without  proving  or  even  al- 
leging that  they  are  being  denied  "equal  pay  for  equal 
work"  —  at  least  where  there  is  direct  evidence  of  in- 
tentional sex  discrimination. 

The  Court  took  care  to  state  expressly  that  the  claim 
before  it  was  "not  based  on  the  controversial  concept 
of  'comparable  worth'  under  which  plaintiffs  might 
claim  increased  compensation  on  the  basis  of  a  com- 
parison of  the  intrinsic  worth  or  difficulty  of  their  job 
with  that  of  other  jobs  in  the  same  organization  or  com- 
munity." A  holding  contrary  to  the  one  the  Court 
announced,  however,  would  have  shut  the  door  on  the 
comparable-worth  theory;  the  Court's  holding  appears 
not  to. 


BURDENS  OF  PROOF  IN  TITLE  VII  SUITS. 

Texas  Department  of  Community  Affairs  v.  Burdine, 
49  U.S. L.W.  4214  (U.S.  Sup.  Ct.  March  4,  1981). 

Facts:  Burdine,  a  female  employee  of  the  Texas 
Department  of  Community  Affairs,  sued  the  depart- 
ment under  Title  VII  of  the  Civil  Rights  Act  of  1964, 
asserting  that  she  had  not  been  promoted  and  later 
was  fired  because  of  her  sex.  The  federal  district  court 
found  that  after  the  employee  had  established  a 
prima  facie  case  of  sex  discrimination,  the  employer's 
testimony  had  rebutted  this  finding,  and  it  dismissed 
the  suit.  But  the  Fifth  Circuit  Court  of  Appeals  re- 
versed, holding  that  a  defendant  in  a  Title  VII  case 
bears  the  burden  of  proving  by  a  preponderance  of 
the  evidence  the  existence  of  legitimate,  nondiscrim- 
inatory reasons  for  the  employment  action.  This  court 
also  said  the  employer  must  prove  by  objective  evidence 
that  those  hired  were  better  qualified  than  the  plaintiff. 
It  held  that  the  employer's  testimony  did  not  carry  ei- 
ther of  these  burdens  and  therefore  sex  discrimination 
had  been  proved.  The  department  appealed. 
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Holding:  In  a  unanimous  decision,  the  Supreme 
Court  reversed.  It  said  that  when  a  plaintiff  in  a  Title 
VII  case  has  proved  a  prima  facie  case  of  employ- 
ment discrimination,  the  defendant's  burden  is  only 
to  explain  clearly  the  nondiscriminatory  reasons  for 
its  actions. 

This  decision  involved  the  allocation  of  burdens 
and  order  of  presentation  of  proof  in  a  Title  VII  case, 
which  the  Supreme  Court  say  had  been  clearly  estab- 
lished for  Title  VII  suits  in  McDonnell  Douglas  Corp. 
v.  Green,  411  U.S.  792  (1973).  To  summarize  the  de- 
cision, the  plaintiff  first  has  the  burden  of  proving  by  a 
preponderance  of  the  evidence  a  prima  facie  case  of 
discrimination .  If  the  plaintiff  succeeds  in  proving  the 
prima  facie  case,  which  is  easy  to  do  if  he  or  she  is  a 
black  or  a  woman  or  is  in  another  protected  class,  the 
burden  shifts  to  the  defendant  "to  articulate  some  le- 
gitimate, nondiscriminatory  reason  for  the  employee's 
rejection.''  Should  the  defendant  carry  this  burden,  the 
plaintiff  must  then  be  given  an  opportunity  to  prove 
by  a  preponderance  of  the  evidence  that  the  legitimate 
reason  offered  by  the  defendant  was  not  its  true  reason 
but  merely  a   "pretext"  for  discrimination. 

The  Supreme  Court  said  that  the  burden  of  proof 
that  shifts  to  the  defendant  should  be  understood  in 
light  of  the  plaintiffs  ultimate  and  intermediate 
burdens.  "The  ultimate  burden  of  persuading  the 
trier  of  fact  that  the  defendant  intentionally  discrim- 
inated against  the  plaintiff  remains  at  all  time  with 
the  plaintiff."  [See  Board  of  Trustees  of  Keene  State 
College  v.  Sweeney,  439  U.S.  24  (1979).]  The  Court 
said  that  the  appellate  court  erred  by  requiring  the 
employer  to  prove  by  a  preponderance  of  the  evidence 
the  existence  of  nondiscriminatory  reasons  for  termi- 
nating the  employee.  By  doing  this,  said  the  Court, 
the  court  of  appeals  required  much  more  than  Mc- 
Donnell Douglas  required:  It  placed  on  the  employer 
the  burden  of  persuading  the  court  that  it  had  con- 
vincing, objective  reasons  for  preferring  the  chosen 
applicant  over  the  plaintiff.  The  Supreme  Court  said 
that  the  defendant  need  not  persuade  the  court  that 
it  was  actually  motivated  by  the  proffered  reasons;  it 
needs  only  to  raise  a  genuine  issue  of  fact  as  to  whether 
it  discriminated  against  the  plaintiff.  To  accomplish 
this,  the  defendant  is  required  only  to  set  forth  clearly 
the  reasons  for  rejecting  the  plaintiff. 

The  Court  said  that  the  appeals  court  also  erred  in 
requiring  the  employer  to  prove  by  objective  evidence 
that  the  person  hired  was  more  qualified  than  the  plain- 
tiff. It  is  the  plaintiffs  task  to  demonstrate  that  similarly 
situated  employees  were  not  treated  equally,  not  the 
employer's  to  show  that  the  plaintiffs  objective  quali- 
fications were  inferior  to  those  of  the  person  selected. 

Finally,  the  Court  specifically  rejected  the  idea  that 
an  employer  is  required  to  hire  the  minority  group  or 


female  applicant  whenever  that  person's  objective  qual- 
ifications are  equal  to  those  of  a  white  male  applicant. 
It  said  that  Title  VII  does  not  obligate  an  employer  to 
accord  this  preference.  Instead,  the  employer  has  dis- 
cretion to  choose  among  equally  qualified  candidates, 
if  the  decision  is  not  based  on  unlawful  criteria. 


EXPULSION  OF  HANDICAPPED  STUDENTS 
REQUIRES  A  DUE  PROCESS  HEARING.  S-l  v. 

Turlington,  No.  79-2742  (5th  Cir.  Jan.  26,  1981). 

Facts:  Nine  handicapped  children  who  had  either 
voluntarily  withdrawn  or  been  expelled  from  a  Florida 
high  school  sued  their  school  board  alleging  denial  of 
rights  under  Section  504  of  the  Rehabilitation  Act  of 
1973  and  the  Education  for  All  Handicapped  Children 
Act  (EHA).  The  latter  requires  a  state  that  receives 
funds  under  the  act  to  provide  all  handicapped  chil- 
dren a  free  and  appropriate  education  in  the  least 
restrictive  environment.  The  expulsions  had  been 
based  on  misconduct  (which  included  sexual  acts, 
violence,  and  profanity),  but  only  one  student  was 
given  a  hearing  to  determine  whether  his  misconduct 
was  related  to  his  handicap.  (The  parties  agreed  that 
a  handicapped  student  may  not  be  expelled  for  mis- 
conduct that  results  from  the  handicap.)  The  super- 
intendent concluded  that  the  conduct  of  a  student 
who  was  not  "seriously  emotionally  disturbed"  was 
not  a  manifestation  of  his  handicap.  The  district 
court  said  that  the  school  had  not  provided  an  ade- 
quate hearing  on  the  expulsions  and  enjoined  it  from 
further  damaging  the  students'  rights.  The  school 
appealed. 

Holding:  The  Fifth  Circuit  Court  of  Appeals  af- 
firmed and  made  the  following  findings. 

(1)  An  expulsion  of  a  handicapped  student  is  a 
change  in  educational  placement  and  must  follow 
procedures  required  by  federal  law  relating  to  handi- 
capped children.  Therefore  an  expulsion  must  be 
accompanied  by  a  finding  by  a  trained  and  knowledge- 
able person  that  the  handicapped  student's  misconduct 
bears  no  "relationship  to  his  handicapping  condition." 
[Ed.  This  very  broad  finding  makes  sense  only  when 
it  is  limited  to  preventing  expulsion  when  the  handi- 
cap is  a  major  or  primary  factor  in  the  misconduct. 
Otherwise,  the  school  could  almost  never  expel  for 
misconduct,  a  conclusion  that  conflicts  with  the  second 
finding,  below.] 

(2)  Expulsion  is  a  proper  disciplinary  tool  under 
EHA  and  Section  504  when  proper  procedures  are 
used.  "We  cannot,  however,  authorize  the  complete 
cessation  of  educational  services  during  an  expulsion 


period. 
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(3)  The  burden  of  raising  the  question  of  whether 
a  student's  misconduct  is  a  manifestation  of  his  han- 
dicap is  on  the  school,  not  the  student. 

(4)  Students  who  voluntarily  withdraw  from  school 
or  agree  to  educational  placement  without  a  due 
process  hearing  must  later  be  given  a  hearing  if  they 
request  it. 

(5)  The  court  rejected  the  state's  claim  that  the 
court  had  no  jurisdiction  to  enjoin  state  officials  be- 
cause discipline  involves  exclusively  local  matters. 
The  court  said  that  the  state's  contention  might  be 
true  for  nonhandicapped  students,  but  EH  A  speci- 
fically puts  responsibility  on  the  state  educational 
agency  for  handicapped  students,  and  the  trial  court's 
injunction  against  the  state  was  therefore  proper. 


TEACHERS  MUST  BE  RE-EMPLOYED  AFTER 
MILITARY  SERVICE.  Davis  v.  Halifax  County  School 
System,  No.  78-5,  Civ.  8  (E.D.N.C.  Feb.  23,  1981). 

Facts:  A  second-year  probationary  teacher  resigned 
from  the  school  system  and  enlisted  in  the  U.S.  Army 
at  the  end  of  the  1975  school  term.  In  December  1976 
he  received  an  honorable  discharge  and  applied  for 
reinstatement  to  his  teaching  position.  The  school 
refused  reinstatement  because  he  had  been  a  mediocre 
teacher  and  because  (1)  the  particular  classes  he 
taught  had  been  abolished,  (2)  another  person  had 
been  hired  to  fill  the  position,  and  (3)  no  opening 
existed  at  the  time  of  reapplication.  The  former 
teacher  then  sued  under  the  Viet  Nam  Era  Veterans 
Readjustment  Assistance  Act.  The  act  provides  that 
a  person  who  leaves  an  employment  position  (other 
than  a  temporary  position)  to  enlist  in  the  military,  is 
honorably  discharged,  and  applies  for  re-employment 
within  ninety  days  of  discharge  is  entitled  to  reinstate- 
ment in  the  same  position  or  "a  position  of  like  senior- 
ity, status,  and  pay  ...  unless  the  employer's  circum- 
stances have  so  changed  as  to  make  it  impossible  or 
unreasonable  to  do  so."  38  U.S.C.  §  2021  (a). 

The  defendant  did  not  dispute  that  plaintiff  was 
honorably  discharged  and  that  he  applied  for  re- 
employment within  ninety  days  of  discharge.  It  con- 
tended, however,  that  (1)  the  plaintiff  was  a  proba- 
tionary teacher  and  therefore  the  position  was  only 
temporary;  (2)  plaintiff  left  the  teaching  position  for 
reasons  other  than  military  service;  and  (3)  reinstate- 
ment is  unreasonable  because  loss  of  enrollment  had 
forced  elimination  of  six  staff  positions,  including  the 
one  formerly  held  by  plaintiff.  Both  parties  moved 
for  summary  judgment. 

Held:  Judge  Dupree  rejected  the  board's  argument 
and  granted  summary  judgment  to  the  plaintiff.  He 
said  first  that  a  probationary  teacher  does  not  occupy 
a  temporary  position  under  the  Veterans  Act.  He  also 


said  that  Davis's  consideration  of  other  options  when 
he  resigned  and  after  his  discharge  is  irrelevant  to  his 
re-employment  right.  Finally,  Judge  Dupree  rejected 
the  board's  claim  that  it  was  unreasonable  for  the 
board  to  rehire  Davis. 

Damages,  although  not  set  by  the  court,  probably 
will  be  back  wages  from  the  time  reinstatement  was 
denied  less  income  received  from  other  employment. 


NONREAPPOINTMENT  —  STATUTE  OF 
LIMITATIONS.  Dunn  v.  Board  of  Trustees,  No. 
C80-0050-B  (D.  Wyo.  1981). 

Facts:  Dunn  was  hired  to  teach  distributive  educa- 
tion in  the  Natrona  County  schools  (Wyoming).  He  told 
the  department  chairman  that  the  assigned  course  had 
been  changed  from  what  he  was  told  it  would  be,  con- 
stituting a  fraud  on  the  students.  He  alleged  that  the 
department  chairman  told  him  not  to  tell  his  students 
of  the  problem  or  he  could  lose  his  job.  In  February 
the  principal  notified  him  that  he  would  not  be  recom- 
mended for  reappointment,  and  his  name  was  not  on 
the  list  of  teachers  presented  to  and  approved  by  the 
school  board  for  renewal.  He  later  sued  the  depart- 
ment chairman,  the  principal,  and  the  board  under  42 
U.S.  §  1983,  alleging  a  denial  of  free  speech.  The 
defendants  moved  for  summary  judgment. 

Holding:  The  court  said  that  the  board's  procedure 
of  receiving  and  relying  on  only  the  administration's 
list  of  "recommended"  teachers  to  be  rehired  entitled 
it  to  limited  immunity  in  the  reappointments.  Citing 
Monellv.  New  York  City  Dept.  of  Social  Services,  436 
U.S.  658  (1978),  it  said  that  the  board  cannot  be  liable 
solely  because  an  employee  committed  a  wrong.  It 
then  granted  summary  judgment  to  all  defendants  be- 
cause the  plaintiff  had  delayed  too  long  in  suing.  Be- 
cause there  is  no  federal  statute  of  limitations  for  suits 
arising  under  42  U.S.C.  §  1983,  the  Wyoming  law, 
which  establishes  a  two-year  statute  of  limitations  for 
federal  suits,  applies.  The  point  at  which  the  time  be- 
gins to  toll  is  when  the  plaintiff  learns  of  the  injury. 
With  respect  to  the  principal  and  board,  the  tolling  be- 
gins when  the  principal  told  the  plaintiff  that  he  would 
not  be  recommended  for  reappointment.  Since  more 
than  two  years  had  passed  before  the  suit  was  filed, 
the  action  was  barred  by  the  statute  of  limitations. 


ATTORNEYS'  FEES  UNDER  THE  EDUCA- 
TION FOR  ALL  HANDICAPPED  CHILDREN 

ACT  OF  1975.  Hymes  v.  Harnett  County  Board  of 
Education,  No.  79-171-CIV-5  (E.D.N.C.  February 
11,  1981). 

Facts:   Seven-year-old    Agrippa    Hymes    was    en- 
rolled in  a  regular  classroom  in  the  Harnett  County 
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schools.  Shortly  after  he  was  born,  a  tube  had  been 
inserted  into  the  child's  trachea  to  help  him  breathe. 
The  tracheotomy  tube  must  be  cleaned  at  least  once 
during  the  day  to  remove  accumulated  mucus.  The 
principal  had  agreed  to  provide  the  cleaning  ser- 
vices. On  March  12,  1979,  Hymes  had  difficulty- 
breathing  because  of  mucus  blockage  in  the  tube. 
The  boy's  regular  classroom  teacher  became  alarmed 
when  her  cleaning  of  the  tube  did  not  alleviate  the 
problem,  even  though  Hymes  ultimately  cleared  the 
breath  passage  by  coughing  up  the  mucus.  He  was 
sent  home.  On  March  14  the  board  of  education 
temporarily  placed  him  in  the  Homebound  Program 
and  on  March  22  made  the  Homebound  placement 
permanent. 

On  March  30  the  child's  mother  brought  a  federal 
lawsuit  against  the  board  of  education  pursuant  to 
Section  504  of  the  Rehabilitation  Act  of  1973,  Sec 
tion  5(a)  of  the  Education  for  All  Handicapped 
Children  Act  of  1975  (P.L.  94-142,  and  the  Civil 
Rights  Act  of  1871  (42  U.S.C.  §  1983).  The  suit 
sought:  (1)  Hymes'  reinstatement  to  his  regular  class- 
room; (2)  a  declaration  that  the  board  violated  his 
rights  under  P.L.  94-142  by  changing  his  educational 
placement  without  a  prior  due  process  hearing;  and 
(3)  a  permanent  injunction  against  future  violations 
of  these  rights  under  P.L.  94-142.  A  federal  court 
hearing  was  held  in  April,  and  the  parties  reached  an 
interim  agreement  that  returned  the  boy  to  his  regu- 
lar classroom  for  the  remainder  of  the  school  year. 
However,  Mrs.  Hymes  objected  to  the  board's  pro- 
posed plan  for  the  next  school  year  and  requested  a 
due  process  hearing  under  P.L.  94-142.  After  an 
adverse  decision  in  that  hearing,  she  appealed  to  the 
State  Superintendent,  as  P.L.  94-142  permitted. 
The  state  hearing  review  officer  held  that  the  school 
board  was  obliged  to  provide  the  tracheotomy  tube 
services  necessary  to  keep  the  child  in  a  regular  class- 
room. Several  months  later  the  court  granted  Hymes 
a  declaratory  judgment  that  his  rights  under  P.L. 
94-142  had  been  violated  when  the  board  changed 
his  educational  placement  without  a  due  process 
hearing  but  denied  a  permanent  injunction  because 
there  was  insufficient  likelihood  of  future  violations. 

Mrs.  Hymes  requested  that  the  board  of  educa- 
tion be  required  to  pay  slightly  over  $12,000  in  at- 
torney's fees.  In  Maine  v.  Thiboutot,  48  U.S.L.W. 
4859  (1980),  the  United  States  Supreme  Court  held 
that  42  U.S.C.  §  1983  authorizes  a  person  whose 
rights  under  a  federal  statute  have  been  violated  to 
bring  a  lawsuit  in  federal  court.  Mrs.  Hymes  claimed 
that  her  suit  was  brought  under  Section  1983  to  rem- 
edy the  violation  of  the  boy's  rights  under  P.L. 
94-142,  which  included  the  state  administrative  pro- 


ceedings that  are  part  of  the  federal  statute's  en- 
forcement scheme.  She  argued,  therefore,  that  she 
was  entitled  to  recover  fees  under  42  U.S.C.  §  1988, 
which  allows  a  recovery  of  fees  to  the  prevailing  par- 
ty in  any  action  or  proceeding  to  enforce  a  provision 
of  Section  1983. 

Holding:  The  court  found  that  even  though  Mrs. 
Hymes  sought  relief  under  Section  504  of  the  Reha- 
bilitation Act  of  1973  and  42  U.S.C.  §  1983,  she  had 
treated  most  of  the  proceedings  as  being  litigated  ex- 
clusively under  P.L.  94-142.  That  statute  created  a 
procedural  scheme  that  includes  state  administra- 
tive proceedings  to  determine  a  handicapped  stu- 
dent's appropriate  educational  placement.  Also,  it 
explicitly  permits  a  civil  action  in  federal  district 
court  to  seek  appropriate  relief  after  the  administra- 
tive proceedings.  The  court  found  that  Mrs.  Hymes 
relied  on  the  procedural  scheme  of  P.L.  94-142  for 
the  following  results:  (1)  a  finding  in  the  state  ad- 
ministrative proceedings  that  the  local  board  of  edu- 
cation was  required  to  provide  her  son  with  neces- 
sary medical  services  while  he  remained  in  a  regular 
classroom,  and  (2)  a  declaratory  judgment  that  his 
rights  were  violated  under  P.L.  94-142  when  his  ed- 
ucational placement  was  changed  without  a  hear- 
ing. P.L.  94-142  does  not  provide  for  attorney's  fees. 
Therefore  the  court  found  that  the  plaintiff  was  not 
entitled  to  recover  attorney's  fees  for  time  spent  on 
issues  litigated  solely  under  P.L.  94-142.  [Hines  v. 
Pitt  County  Board  of  Education,  497  F.  Supp.  403 
(E.D.N. C.  1980).] 

The  court  also  held  that  the  Supreme  Court's  de- 
cision in  Maine  v.  Thiboutot  did  not  necessarily 
resolve  the  issue  of  attorney's  fees  in  the  instant  case. 
In  Thiboutot  the  Supreme  Court  considered  a  viola- 
tion of  a  federal  statute  (the  Social  Security  Act)  that 
contained  no  provisions  for  private  remediation;  that 
suit  was  brought  exclusively  under  Section  1983,  and 
the  prevailing  party  therefore  was  entitled  to  at- 
torney's fees  under  Section  1988.  The  Hymes  child, 
on  the  other  hand,  obtained  most  of  his  relief  di- 
rectly from  a  federal  statute  P.L.  94-142,  which 
does  not  provide  for  attorney's  fees.  However,  Hymes 
sought  a  temporary  restraining  order  and  obtained 
his  immediate  reinstatement  solely  under  Section 
1983  because  P.L.  94-142  does  not  contain  a  pro- 
cedure for  seeking  immediate  reinstatement,  and 
the  court  therefore  awarded  the  plaintiff  |2, 847  for 
the  time  spent  on  Hymes'  reinstatement  because  that 
part  of  the  action  was  brought  under  Section  1983. 
(Fees  were  computed  at  the  rate  of  $60  per  hour 
rather  than  the  requested  rate  of  $75  per  hour.)  The 
plaintiff  has  appealed  this  decision  to  the  Fourth 
Circuit  Court  of  Appeals.     Michael  R.  Smith 
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TEACHER  DISMISSAL  PROCEEDINGS.  Weber 
v.  Buncombe  County  Bd.  ofEduc.,  301  N.C.  83  (1980). 

Facts:  The  Buncombe  school  board  dismissed  Weber 
for  insubordination,  but  the  trial  court  ordered  him 
reinstated  because  the  record  did  not  establish  in- 
subordination, the  charges  lacked  specificity,  and  the 
written  findings  by  both  the  Professional  Review  Com- 
mittee panel  and  the  board  of  education  were  ex- 
tremely poor.  The  Court  of  Appeals  reversed,  saying 
that  although  the  clarity  of  the  charges  and  conclu- 
sions reached  by  the  panel  and  the  board  were  "far 
from  exemplary,"  there  was  evidence  to  support  in- 
subordination. The  teacher  appealed  to  the  North 
Carolina  Supreme  Court. 

Held:  The  Supreme  Court  reversed.  It  said  that 
the  board  of  education  "had  made  no  findings  of  fact 
or  conclusion  of  law  upon  which  to  base  its  decision," 
and  it  ordered  the  case  remanded  to  the  board  to 
make  those  findings  and  conclusions. 


COMPULSORY  ATTENDANCE:  NO  EXEMP- 
TION FOR  AMERICAN  INDIANS  /  MISUN- 
DERSTANDING OF  LAW  NO  DEFENSE.  State 
v.  Chavis,  45  N.C.  App.  438,  263  S.E.2d  356  (1980). 

Facts:   The  defendants,  who  refused  to  have  their 
children   attend   the  school   to  which  the  Robeson 


County  School  Board  had  assigned  them,  were  con-    \ 
victed  of  violating  the  North  Carolina  compulsory    I 
school  attendance  law,  G.S.  115-166  and  -169.  The 
county's  assignment  plan  had  been  developed  at  the 
behest  of  the  Department  of  Health,  Education,  and 
Welfare.  The  defendants,  who  claimed  Indian  heri- 
tage, felt  that  the  HEW  order  did  not  apply  to  them 
and  sent  their  children  to  a  predominantly  Indian    i 
public  school  that,  although  nearby,  was  not  the  as- 
signed school.  They  argued  that  Indians     by  virtue 
of  their  special  status  under  Article  I,   Section  8, 
clause  3,  of  the  federal  Constitution  —  were  not  subject 
to  the  Civil  Rights  Act  of  1964,  and  the  federal  court's    | 
school  desegregation  order  under  the  act  therefore  did 
not  apply  to  them.  In  any  event,  they  argued,  the  de- 
cision not  to  send  their  children  to  the  assigned  school 
was  the  result  of  a  good-faith  belief  that  they  were  ex- 
empt from  the  order. 

Holding:   The   court   of  appeals   noted   that    In- 
dians, even  members  of  a  federally  recognized  tribe, 
are  subject  to  the  Civil  Rights  Act  of  1964  with  re- 
spect to  public  school  desegregation.   Even  though 
the  defendants  believed  that  they  were  exempt  from 
the  plan,  they  had  nevertheless  violated  the  statute 
by  not  sending  their  children  to  the  assigned  school. 
The  offense  defined  by  G.S.  1 15-166  does  not  require    . 
any  specific  intent,  and  willfulness  is  not  an  element    1 
of  the  offense.  Therefore  the  defendants'  misunder-     ' 
standing  of  the  law  was  not  a  defense. 


